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Cherley zud Biddleſton, 
| Adey and Flanegan, 
 Adkin againſt Worthington, 

Aiſlabie and Craven, 

Albany and Griffen, 
Alder "ns Hay ward, 
Alderton and Warden, 
Aldridge againſt Wood,; 
Allen and Dixon, 

— and Grice, 
— aud Heathfield, 
— againſt Maxey, 
Almond and Squire, 

Alſop againſt Bagot, 
aud Hankey and Charlton, 
Ambroſe and Huckley, 
Anderton and Craven, 
. againſ} Moreton, 

— aA Smith, 

Andrews and Oley, 


a 


I Tale of the Names of the Caſes. 
Anonymus, Page 35, 46, 140, 145, 146, 171, 
215, 241, 263, * 279, 282, 303, 340, 
358, 371, 3753 382, * 404 


Appleyard and Gulliver, 169 
Arden and Lamley, 192 
Arne againſt Neeler, - = .gbe 
Arnold againſt T bomſon, 108 
Aſnburn and Simpſon, 85 78 
Aſhendon Hundred aud Parks, © + 
Aſhley againſt Sutton, 325 
Ask and Grove, : 258 
Arkins againſt Spence, 185 - 
Atkinſon and Davie, 1 
aud Welpdale, 308 
Atwood againſt Kennedy, 428 
againſt Meredith, 349 
Avery and Harding, 6 
Auſtin againſt King, 337 
Ay ſcough againſt Strange ways, 159 
Backhouſe and Kirwood, Leſſee of Brace, 165 
Bacon aud Wyat, ; „ T5207 
Bagot aud Alſop, 3849, 346 
Baker and Cockayne, 440 
Baker and Newel, . | 16 
Baker's Leſſee againſt Tipping, 166 
Baldock and Braty, 135 
Baldwin againſt O'Carrol, | 326 
Ball againſt Young, ns 
Bambridge and Holtenville, 308 
-— and Huggins, Fo, 51 
Bangs againſt Bangs, 116 
Banniere and Orpwood, 70 
Barcleys and Williams, En. 
Barnes aud Porter, . 125 
Barret and Daven hill. 298 


Bar- 
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Barrington and Sheppard, Page 86 
Barry and Maurice, | | 29 
Bartholomew againſt Goulding, 121 
Bartlet and Baſtard, | 229 
Baſſet againſt Ebden, 5; 283 
Baſtard againſt Bartlet, £29 
Bate againſt Tipping, 15 166 
Bates and Byrom, _ 114 
Bath and Wells Biſhop and Bond and 
Gibbon, ; 237 
Bayly againſt Dennis, 123 
Baynes againſt Lutwidge; 316 
Beach againſt Smith, | 343 
Bean and Turner, n 
Beck againſt Monkman, 100 
againſt Timbrel, TE: 46 
Bell and Greame, | 18 
and Zouch; | 448 
Bellamy again Herring, 153 
Belſhaw againſt Porter, +1" 29 I, 422 
Benn, Leſſee of Mortimer, againſt Denn, 175 
Bennet againſt Simſon, 8 436 
1 and Willis, 4110, 432 
Bennington and Goodtitle, 179 
Beriffe and Pigot, 71 
Berry againſt n. ttt | 182 
Berryman againſt Gilbert, 209 
| Betts' 8 Leſſee again Barcleys, 16 
| - againſt Hall, | 172 
Bevan againft 8 214 
— againſt Acherley. IE 286 
Bilſon againſt Smith, 59 
Birbeck againſt Hughes, ; „ 
Birch war et : - 107% 
—— againf Fryer, 3 
Bird and "Ps 184 


2 2 Biſhop 


A Table of the Names of the Caſes. 
Biſhop of Bath and Wells and _— and 


Gibbon, 


age 237 


Biſhop of Carliſle, Univerſity of Snare 


Law, Gibbon and King, 
Biſhop of Hereford and Croft, 
Biſhop and Dorrel, 
and Steward, 
Blackhall againſt Gould, 
Blackſtock.; againſ; Payne, 
Bland againſt Featherſtone, 
Blaxland againſt Burgis, 

— aud Gouthoule, 

— -and Taylor, 

Blazey againſt Croſs, 

Blick and Halfpen, 
Bloomfield againſt Shortridge, 
Blunt and Goſwel, 

Body and Jones, 

Bolton and Clarke, 


Bond and the Biſnhop of Bath and Wells and 
237 


Gibbon, 
Bond againſt Jacobs, 
Booth and Bray, 
Boſanquet againft Rundo, 
Boſwell aud King, 
Bourk and Berry, 
Bourne againſt Butler, 
Bowler and Owens, 
Bowles againſt Wheeler, 
Bownus aud Turner, 
Boyce again; Hall, 
againſt Twiſt, 
Boyle and Gorman, 
Box againſt Reed, 
Brace's Leſſee againſt Backhouſfe, 
Bracher agaiuſt Cotton, 


Bradley 


312 
309 


212 
239 

33 
328 
182 


309 


59 
261 


132 


212 
396 


388 


430 
165 


103 
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Bradley againſ? Legenby, 
Braty againſi Baldock, 
Bray againſt Booth, 
Bredon againſt Hope, 

and mak; 
Brewer againſt Gee, 
Briſtow againſt Wrath, 
Britton againſt Dickenſon, 
againſt Gibſon, 
Broadfield and Pool, 
Broadmead againſt Star, 
Brockt urſt againſt Copſon, 
Brome againſt Woodward, 
Brooke and Stephenſon, 
Brown againſt Hamond, 
—againſt A., 


and Ibbotſon, 


and Reed, 


N agaiuſt Hodgis, 


Buckby and Cumpton, 


Buckley aud Lord Griffen, 
—— againſt Warren, 
Buckſom againſt Pellow, 
Bud àgainſt Champion, 
——againſt Milward, 

Bull and Worley, 

Bunn againſt Lucas, 
— aud Maſon, : 
Burgeſs againſt N ightingale, 
——— againſt Pallamounter, 
Burgis and Blax land, 

Burnet againſt K endal, 


Burton and Newby, © 
— aud Thomſon, 


a 3 


and The Earl of Stamford, 


A Table of the Nanies if the Caſes. 
Page 289 


135 
239 


147 


130 
311 
31 
104 
3 
378 


Canter again 
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Butler and Bourne, 
againſt Houghton, 


againſt Johnſon 


eee and Newman, 
Byas and Goodfleſh againſt Lyel 


Byers againſt Whitaker, 
Byrom againſt Bates, 


Calverac againſ} Pinheroe, 


Calvert againſt Goddard, 


 Cambden's Leſſee again Wrangham, 
Cambridge Univerſity and King, | 


Camp azainſ Gale, 
Cane and Hay ne, 
Jocham, 
Capel aud Hann, 


Carliſle Biſhop and King, 


Carpenter againſt Joy nes, 
Carrol and Baldwin, 


Carter and Marſh, 


aud Pleydel, 
and Upp ngton, 


C aruthers ggainſt Lamb, 
Carwil ageinſt Manby, 


Caſs againſt Iveſon, 


Caſwel, Knt. and Cornwal, Bart. 
Camor and Hadderweek, 


Cawſey and Yer, 


Chamberlayne ard Sellon, 
Chambers's Leſſee againſt Ferris, 


C hampion againſt Budd, 


Chandler and Newman, 
Chaplin againſt Chaplin, 
e and Geale, 
and Herne, 


againſt T ownſend, 


Page 30g 


154 


444 


82 
385 


344 


114 


88, 156 


332 


168 


359 
238 


352 


31 


214 
359 
21, 43 


327 
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Chapman againft Wiſh, 4. 0 . 8 
Charle wood and Pigot, | 
Charlton againſt Hankey and Alfop, 148 - 


Chatterton agarnſi Sket, 13 
Cheſhire againſt Teale, 43: 
Chivers againft Millet, > „ 
Chorke aud Ellis, 4.2 
_ Chriſtophory againſt Otto, 149 
Church againſt Fendal, _ 
—— againſt Jaſon, Bart. 322 
—— aud Wheatley, , 113 
Clarke againſt Bolton, :, 309 
againſt Godfrey, 36 
againſt Taylor, 38 
agaiuſt Venner, 333 
Claypham and Simpſon, 348 
Clayton againſt Stapp, 1.3 334 
Cleaver and Grimes, 242 
Coates againſt Hammond, 392 
Cock and Lincoln, | 233 
| Cockayne againſt Baker, 440 
| Colclough and Ward, + 
Cole and Durſey, 314 
BD and Gibſon, 314 
_— FX and Gowing, 1 6.1 4 
Colebatch agaiuſt Machan, 256 
Collier aud Roe, Leſſee of Humphreys, 181 
= Collins againft Griffen, 41 
2 Geige Shapland, 357 
_— * olliſon and Nicholſon, 387 
; nn Compton againſt Leeds, an, 3736 
, FF Comyns and The King, 374 
XZ - Condy and Harvey, | 216 
Conning and Magrath, 15 
Conſtet and Warren, | 306 
Cooke and Frampton, - + 253 
6 and Hargrave, 2758 


a 4 Cooke 
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Cooke againſt Holgate,) // | 1 Page 260 
[ and lIlbbotſon, Ing 
——— againſt Sankey, 64 
— — — againſt Sone, "ad 
Cookſon againſt Monkhouſe, ad 
Cooper againft Levy, 329 
againſt Middleton, Er, 16 
- againſt Old, | 208 
- againſt Sawyer, 42 
Ge againſt Delaney, 379 
Coppendal againſt Sunderland, 244 
Copſon againſt Brockhurſt, 408 
Cordwell and Watſon, 136 
Cornet and Waſs 438 
_ Corniſh and Elliſon, 227 
Cornwall, Bart. againſt Caſwel, Knt. 318 
Coſens and Hetherington, 44 
Coſta and Miſaubin, 238, 312 
Coſtar agaiuſt Standen, 423 
2 aud Bracher, 103 
A Hor ſemanden, 357 
aguinſe Perks, 258 
Coulſon againſe Turnbull, 237 
Cramborn agarn# Quennel, „ 
Crauham 2nd Freeman; 160 
Craven agaiuſt Aiſlabie, 294 
aAgaluſt Anderton, ibid. 
againſt Henley, 2%, 242 
Creek againſt Pitcairn, 118 
Croft and The Biſhop of Hereford, 356 
Crookhay againſt Martin, „ 
Croſs agamſt Blazey, 1. 
Crosiman and Rye, 414 
Cruſe againſt Williams, 239 
Cumpton and Buckby, 427 
Curd againſt Eaſtmead, 193 
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Curliffe againſt Standiſh, 


Daff and Birch, 

Daking aud Thornhill, 
Daniel unn Humphreys, 
Darby and Hood, | 

Dayenbill againſt Barret, 
Davie againſt Atkinſon, 
Davis againſt Manſell, Bart. 
and Richard, 

Daviſon againſt Reed, 
Dawſon againſt Garth, 

Day, 

— 41:4 Potter, 

Death and Otti well, 
Deighton againſt Ellis, 
Delafield agaznft = 
De la Fountain again Mings, 
Delande and Deriſley, 
Delany and Copley, 


Denn and Benn, Leſſee of Mortimer, 


Denn and Fenn, 

Deniſon and Hayward, 

◻ againſt Law, 

Dennis and Bayly, 

Denny and Laſt, 

— againſt Wiggs 

Dent againf? Lambert, 

— and Stoneham, 

Deriſley againſt Delande, 
Dickins againſt Tallowin, 
Dickenſon and Britton, 
Dickman again Hutherd, 
Dinely Goodere and Whitehead, 
Dixie, Bart. againſt Somerficld, 
Dixon againſt Allen, 22 


1 of 1he Names of the Caſes, 
Page 35% 
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Table of the Names of the Caſes. 
Dixon againff Goodman, Page 453 


—— and Herſle, 36 
— and Wright, BAER 


"Nos and Roe, Leſſee of Eu erbost, 162 
——, Leſſee of Godfrey againſt Luſhington, 


180 
— againſt Roe, | 105 
Dogget againſt Hawes, | 280 
D'Oiley aud Liſter, 422 
Dorrel againſt Biſhop, 338 
Dorrington againft Rogers, 340 
Dover againſt Robinſon, nl 
Downes againft Nichols, 69, 246 
and Roberts, 8 
Drew and Knapton, 252 
Dycket aud Jackſon, Tl 54 
Duel againſt Stow, | 406 
Dulehunty and Nichols, 49 
Dun and Gatcliffe, 1 _— 
againſt Holditch 310 
Duncombe again Motteram ? 62 
Durrant againſt Lynes, 154, 323 
Durſey again Cole, 314. 
Dutoure and Nn, 39 
Earby again: Windus, ene 
Earl of Ilay and Pryor, Dar n $EO 60 
Earl of Stamford againſt Browne, 4177 
Eaſtbet and Pinfold, | 80 
Eaſtmead and Curd, | 193 
Ebden and Baſſet, 283 
Ecollier againſt Dutoure, 2 39 
Edmunds and Uſher, . 262 
Edwards and White, 8 126 
Elfe, Lucas, and Vanderesk, 8 86 
Elliot . Gambier, a 


Elliot 


1 
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Eyre againſt 


Elliot and Lane. 
Ellis againſt Chorke, 

and Deighton, 
— againſt Knowles, 
— againſ# Manwaring, 
Elliſon againſt Corniſh, 


——— — and Kirby, 


Elms againſt Thomlinſon, | 
Elton aud Palmer, 

Elwood againſt Elwood, 
Enderup and Jones, 

Evans and Pitt, 

Ewer and Grant, Bart. 
Eyles, Bart. gin Smart, 


m— and Fort, 


Farnham and Morſe, 
Farrel againſt Head, 
Farrettes aud Hannot, 


Faulconbridge's c Lord) Leſſee againſt 


Knowles, 
Faulkener and Williams, 
Fawcet againſt Strickland, 
Fawkes againſt Jay, 


Featherſtone and Bland, | 


Fendal and Church, 
Fenn againſt Denn, 
Ferris and York, 


Field againf Walford, 


Figg and Harris, 


—— and Warwick, hy 
Firebraſs, Bart. and The King, 


Fiſher againf Tucker, 
Fitch and W addington, : 


194 
173 


437 
3056 


440 


226 
315 


I6x 
162 
53 


339 


189 
373 
327 


54 
Fitchet, 


Fitchet 


againſt Jones, 


Firzerderr s Leflee again Doe, 
Flagel againſt Van Thienen, 


Flanders againſt Nichols, 
Flanegan againſt Adey, © 
Fleet Warden and Theedam,. 


Fleetwood aud Thornhill Leer of * Dube 
278 
210 


274 
6 


and Ducheſs of E 

Forreſt and Oades, 

Fort againſt Eyre, 

Foſter and Lumley, 

— 4rd Preſton, 

— 4gainf} Smales, 

Fowler and Philips, 

| againſt Whadcock, 
Fox and Lewing, 

Frampton againſt Cooke, 

Francia and Joy, | 

Franklin and Savay, 

Freeman again Cranham, 

21a San, 

French and Williams, 


Froſt and Hern and Kingdom, 


Frument and Welland, 
Fryer and Birch, 

Fuller and Taylor, 
Fulthorpe againſt — 


Gage again Gough, 

Gale and Clamp, 
Gallant again Squire, 
Galloway and Martindale, 
Gambier and Elliot, 

— and Willes, 
— — aud Wright, 


Gardiner and Truby, 


A Table of the Names of the Caſes. 
| Page 162 


160 


162 


386 


445 
409 
243 


225 
253 


146, 187 
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A Table of the Names of the Cuſes. 
_ Garland, againſt — pPuge 24 
Garth and Deion, 
Gateliffe again Duin, 457 
Gately and Ruſſel, 5 66 
Gawler and Gibbs, en "nn sliirbogge 
Geale againſt Chapman, * 26s, = 
Gee and Brewer, ; 
Gibbon againſt Bond and the Biſhop of Bath 
and Wells, 1 en Has 
Gibbon and King, of 15811 va bl 359 
Gibbs againſt Gawler,” dus y0ib eg 
Gibſon againſt Britton, Lan tuodiomb 
1 againſt. Cle, 98 
= Gilbert and Berryman, 209 
XZ CGirdler, Serjeant at Law, ain Harthews, 


Girdler, Serj. at Law, and scene, 330 
Gledhill and Paul, 11811) ore 
Goddard and Calvert, E — 33832 
Godfrey and Clarke, 11 
Godfrey Leſſee againſt Laſkingron, | 180 
Godfrey againſt Mathers, 257 
'Goldſmith and Irwin, Wi 
Goodall againſt Moore, N 4 
' Goodere and Whitehead, tanrig! 55 
_ Goodfellow and Threlkeld. 
Soodifleſh and Byas ggainſt Lyel, 195 
Soodlad, Leſſee of ene againſt Jet- 
[4 ferſon, : hn Bly 
Goodman and Dixon. dus t lk 


3 Soodrick and W ingficld; 430 81 
3 Gs ght, Leſſee of Hawkey, e Hob- 
Iyn, 393 

 Goodright, 118 of e againſt No- 
0 "Tight, rr 45 eee 
12 Good- 
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Griffen and Albany, 
Griffen (Lord) againſt Buckley, 
Griffen and Collins, 

Griffith and Maurice, 

and Ormond, 

Grimes againft Cleaver, 

Grove againſt Ask, 

Grcbb and Maule, | 
Gulliver oP Appleyard, 


Goodright againſt Skinner; 206 
—— Leſſee of Parker, againſt Then 
out, | | 275 
—— Leſlce of Rover, againſt Vice | 
| 1272 
Goodtitle again Bennington, 179 
Gorman againſt Boyle, 388 
SGoſwell againft Blunt. 5657 
SGoſt wick again Throgmortonz 402 
Gough and Gage, 434 
Gould and Blackhall, 441 
Goulding and Bartholomew; ; Nl. 1 
Gouthouſe and Blaxland, _ 426 
Gower (Lord) againſt Heath, 431 
Gowing and Cole, | 421 
Grace and Wood, 1851 
Grafton and Reading, 405 
Graham and Manghen, 27 
Grant (Bart.) agaiuſt Ewety 275 
Gray againf Saunders, 131 
Greame againſt Bell, 
Greave and Faterſon; 
Green againſt Upton, 
— againſt Watkins, 
Gregory gain. Gurdon, 
Grey and Simpſon, 
Grice againft Allen, 


169 
Gurdon 
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Gurdon and Gregory, - Page 81 
Gwinnel againſt Proctor, . 73 
Gwinnet and Skin 1233 
Gynes againſt Stephenſon, 105 
Hadderweek againſt Carmvur; : on 
Haddock and Osborn, | e 
Haine and Kinch. 1 
Hale againft Breedon, | 130 
- againſt Norton, e 2 LOVE. 
Halfpen and Blick, 65 
= Hall _ Wright Leſſee of Betts, 172 
Sg and Boyce, | | 212 
= ——againf Whilby, 3 


. 345 
Halſal, Leſſee of Lord Lee, ain Wedge- 
wood, 


" KB Hamilton's (Duke and Ducheſs) Leſſee 


againſt Fleetwood, e 
Hammerſley againſt Mallory, 0 
Hammerton and Mackerel, 198 
Hammond and Brown, — 
2 41d Coates, 7 — = 
— againſt Horner, 300 
— — and Roberts, 3238 
A and Toms, d een 
e again Woolmer, 116 
Hampton againſt P artridge, | | 277 
Hand againſt Kelley, "2% 20s 
—— againſt Willet, + 144 
Hankey and Alſop and Cbarleton, 1348 

Hann againſt Capel, 214 
Hannaford againſt Holman, n 
Hannot againſt Farrettes, eren 194 
Harding againſt” Avery, (cane } IGHTIOOS 

and Ste wart. 121 
Hargrave againſt Coke. 2298 
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Herr againſt Chapman, 
2 5 


— 


431 


Harley and Harvey, Page 140 
Karlin and Marſergh, 209 
Harman againſt Lane, 
Harper againſt Woodhouſe, 151 
Harris againſt Figg, 339 
— and The King 437 
— and Walker, 439 
Harriſon and Walthoe, 22 
Hartley againſt Varley, 278 
Harvey againſt Condy, 216 
—- againſt Harley, 140 
— and Shirley, 141 
Hatthews and Girdler, Serj. at Law, 420 
Hawes againſt Dogget, 280 
Hawkey's Leſſee againft Hoblyo, -393 
Hayes and Thornton, 118 
Hayne again Cane, 332 
Hays againſt Thornton, 196 
Hay ward againſt Alder, 11:32 
——againft Deniſon, 438 
——=— and Hook, 158 
—— a4 Smith, 415 
Head and Farrel, 0 
Heale and Lyde, 225 21 
Heath and Lord Gower, 
Heathfield againſt Allen, 311 
Heaviſed and Garnet, 32 
Heber againſt King, 1256 
Heney againſt Whitehead, £8538 
Henley and Craven, 240, 242 
Henriques & Ux' & — Bo Belgica ad Indos 
Occidentales negotians, - RETINA 7.1 
| Herbert againſt Shaw, | 429 
Hereford (Biſhop) and Croft, ib 
Hergeſt and Jones, Leſſee of Thomas, 170 
287 


Herne, 


9 


0 


A Table of 2he Naines of the Caſes: 


Herne; Froſt and Kingdom, Page 443 
Herring and Bellamy, e 
Hetherington and Coſens, A. 

_ Hewit againſt Powel, 218 

| Heywood and Smith, ; $68 
Hickeringil againſt Knight; 138- 
Hickman againſt Waller, 293 


Higgins againſt Stewart, 235, 396, 442 


Hill Lord Hilsborough againf Jeffereys, 411 
177 


Hill and London, 
—— againſt Wadley, 427 
Hilsborough (Lord) again Jeffeteys, 411 
Hilton aud Walker, | | 328 i 
Hirſe againſt Dixon 36 
Hoare and Ramsberry, - 139 
Hobbs againſt Williams, 216 
Hoblyn and Goodright, Leſſee of bs. 
| 393 
Hodgis and Browning, 298 
Hodgſon and The King, 43 
« and Strickland, Bart. 329 
L eseſſee of Kender againſt Maſon,” 163 
Hoff and Smith, 394 
Holditch and Dung | 310 
Holgate and Cooke, # 5 
HFHollyoake and Brown, 267 
Holman and Hannaford, — 
| Holmes againft Holmes, 413 
Z againſ; Small, — os 
Holtenvile and Bambridge, 308 
Hood againſt Darby, 1 
Hocke againſt Hayward, 158 
Hooper againſt Wood, "aug 
ope | 219 
Hope and Breedon, 147 
Horner and Hammond, . 300 


b 'Horſe- | 
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Horſemanden and Cotton, 
Horton and Scarral, 

Hoſey and James, 

— — and Butler, 

Huckle againſt Ambroſe, 

Huggins againſt Bambridge, 
Hughes and Birbeck, 

Humfreys's Leſſee againf Collier, 
—— againſt Daniel, 

Hunt and Scrape, 
Huſtler and Wentworth, Bart. 
Hutherd and Dickman, 
Hutchins and Tasker, 
Hutchinſon againſt Wyat, 


Jackſon againſt Ducket, 

| and Penrice, 
and Ray, 
— — and Theedam, 
Jacobs and Bond, 

James againſt Hoſey, 
and Newbal, 
Jarrat againſt Robinſon, 
Jaſon (Bart.) and Church, 
Jay and Fawkes, 
Ibbotſon againſt Brown, 
— againſt Cooke, 


Jefferſon aud Goodlad, Leſſee of Roundei, 
— 267 


Jeffery and Smith, 


| 424 
Jefferys and Hill Efq; Lord Hisboroogh 4 


Teffs againſt Jones, 
Jemmet againſ Voyer, 


Jenkinſon againſt Staples and Spooner, 


Jenks and Smith, 


Page 357 


212 


256 


331 


312 
322 
440 
110 
123 


11 


355 


371 
127 


Jenner | 


4.1 < 46 
DR 


Jenner againſt Oatridge, 
lat & Ux' againſt Lylet; 
Hay (Earl) and Pryor, 
—_ and it 


Jones and Bevan, 
againſt Body, 
and Delafield, 
and Enderup, 


and Fitchet; Leſſee of Parry, 
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and Jeffs, 

againſt Leighton, 
and Maddox, 
againſt Meriden, 
and Williams, 

Jas againſt Francia; 
Joynes and 8 
© Irwin againſt Goldſmith, 
FF Ttveſon andCaſs,. 
1 Juncomb againſt Love, 


Kelley and Hand; 
Kendal and Burnet, 
Kender's Leſſee againſt Maſon, 
Kennedy and 7 6.5% uh 
Kinch againſt Haine, 
| The King againſt Comyns, 
—— again; Firebraſe, Bart. 
— — ain —_— 
—— againft Hodgſon, 
— at the Pr 
againſt Sheer, 
b 2 


| | [| | 
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bh. 4 


Leſſee of Thomas, , Hergeſt, 170 
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Page 346 
221, 223 
319, 320 


31 
341 
444 
419 
174 
214 
312 


345 
150 


161 


11 
50 


: - 


antes 


40 


The 
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T he King againſt Sleigh, Page 54 
= againſt Tyrrel, | 3575 
King — 3 "w | 
——— and Auſtin, | 
—— againſt Biſhop of Carlifle, Univerſity 

of . Law and I 
= & 
againſt Boſwel, | 328 
and Heber, 128 
againſt Nichols, 299 
Kingdom againſt Herne and Froſt, 443 
Kirby againſt Elliſon, 3 
Kirk againſt Pomfret and Ruſhby, 231 
Kirwood, Leſſee of Brace, againſt Back- 
houſe, 165 
Knapton againſt Drew, | 1 

Knight and Hickeringil, 138 
| againſt Lazenby, 20 | 280 
Know againſi Wychel, 17 
Knowles and Ellis, Leſſee of Lord Faulcon- 
| ae, 173 


Lagget againſt Warkins, | 441 
Lamb and Caruthers, - | 108 E | 
Lambert and Dent, 418 F 
——— 4nd The gene and Aldermen of • 
Nottingham, : 104 
Lamley and Arden, 192 
againſt Nichols, 114 
Lancaſter and Noble, 15 3734 
Lane againſt Elliot. 131 
and Berman ico fri — -— 29 
againſt Wilkinſon, _ 250 
Langdon againſt Vinicombe, 102 
Langton againſt Marwood, 207 
againſt Tuckwel, 165 
Laſt 


In. — 


—— 
Mat 


— — 457, n 
„ . 
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Laſt againſt Denny, Page 446 
Law, the: Biſhop of Carliſle, Univerſity of 
Cambridge, Gibbon and King, 3359 
Law and Deniſon. 44348 


Lawrence and Marſhal, 314 
* ———=— ard Wiſe, e 2_ 
* Lawreſs Hundred agaiuſt Shipman 203 
9 Lawſon and Taylor, 1235, 281 
» Laycon and Sutton, 2:1 5$3 
3 Layſon and Suttle, 449 
* Lazenby againſt Bradley, . - ns 
F —— and Knight, 280 
LI earoid and Spence, . 104 

1 Leaver and Swale | F 2) 388 

1 — againſt Whitaker, { "= 3. 90088 


Z Lee's (Lord) Leſſee againſt Wedgewood, 


166 


Leeds and Compton, e OR 
Leighton and Jones, | 50 
XX ———=— againſt Leighton, _ 
* Lemark again} Newman, 447 
LCLetgoe, Leſſee of Wheeler, againſt Pit, 408 
Levy and Cooper, 329 
A | Lewing and Fox, | | | 227 
Lewis, Selby and Price, | 377 
and Prichard, 135 
Lin againſt Smith, „ 121 
Lincoln againſt Cock, 2124 160008 
Lingwood and Long, 321,443 
_ Lifter againſt D'Oiley, - n 422 
Littlehales againſt Smith, _ 299 
Lloyd and Johannet, 341 
Loflin and Stevens, 266 
London again Hill, ee 
Long againſt Lingwood, $17, 443 
Lord Gower again Heath, 4:11 S68T 


b 3 - Lord 
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Lord Griffen againf Yes Fo Page 417 
Lord Hilsborough again] W l 
Lord Lee's Le Lake againſt Wedgemgod, 166 
Love and Juncomb, 351 
Low and Olivant, 1 234 
Lucas and Bunn, 313 
again Rudd, 423 
, Elfe and Vanderesk, +. 
Lumley againſt Foſter, 6 
Luſhington and Doe, Leſſee HE Godfiey, 
180 

Lutwidge and Baynes, N 
yde againſt Heale, | — 
Thel, 3 Goodfleſh, 385 
Lynes and Durrant, 154, 323 
Lyſet and Ilat, . 221, 223 


Machan and Colebatch, 
Mackerel againſt Hammerton, 


M 


addox agaiuſt Jones, 
——9̈ð againſt Conning, 
ce againſt Stevens, 
Male againſt Michel, 
Mallory and Hammerſley, 
Manby aud Carvil, 
Manfield againſt Richman, 
Manghen againft Graham, 
Manſel, Bart. and Davis, 
Manwaring and Ellis, 
Markham and Wyat, 
Marſergh againſt Harlin, 
Marſh againſt Carter, 
Marſhal againſt Lawrence, 
Marſhal aud Stratford, 
Martin and Crookhay, 
Martindale againſt Galloway, 


Martindale againſt Shipman, 
Marwood and Langton, 
Maſon againſt Burdon, 


8 acid Simonds, 
X Mathews and Godfrey, 
| againſt Partridge, 
aud Stone, 
Mattocks and Parker, 
Maule againſt Grubb, 
Maurice itn Barry, 
againſt Griffith, 
Maxey and Allen, 
Medlicot and Richards, 
Melborne againſt Prudom, 
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Meredith aud Atwood, 
Meriden aud Jones, 

Middleton and Cooper, 
= Millet and Chivers, 

Mills againſt Johnſon, 

: Milward and Budd, 
Mings and De la Fountain, 
* Miſaubin and Cofta, 
Mitchel and Male, 
Z againſt Wharton, 
* Monkhouſe and Cookſon. 
Monkman and Beck, 
Moon againſt Moon, 
Moore aud Fulthorpe, 
1 aud Goodall, 


Mäoreton and Anderton, 

1 Morſe againft Farnham, 
Mortimer's Leſſee againſt Denn, 
Morteram and Duncombe, 


wy 
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1 


— — aud Hodgſon, Leſſee of Kender, 
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000 400 
4% 
91 


12 4 


303 
313 


Mercer and Woollet's Leſſee againſt Dee, 163 


349 


Moulden, 
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ham, Page 168 
Neal's Leſſee ggainſt Baker, 16 
Neeler and Arne, 381 

Neeves and Stibbs, r 
Negative and Poſitive, Leſſee of Parſons, 
| 3 
Neven aud Sibſon, 276 ARE eee 
Newbal againſt James, | 331 
Newberry againſt Strudwick, : 228 
.Newby againſt Burton, 424 
| Newel, Leſſee of Neal, agaiuſt Baker, 16 
Newman againſt Butterworth, N23: oe 
=againſt Chandler, 310 
— and Lemar, + 445 
Nichols and Downes, 65, 246 
againſt Pulehunty, 49 
and Flanders, 5 
aud King, 299 
aud Lamley, | I14 
and Truby, 403 
and Weſt, 321 
again Wider, 60 
Nicholſon again Colliſon, 387 
Nightingale aud Burgeſs, 450 
Nipſon againſt Quitter, m7 
Noble againſt Lancaſter, 374 
Noright and Goodright, Leſſee of Ruſſel, 
1 6 
Norton 1 Halk,. | e ee 5 
Not againſt Stevens, 68 
Nottingham Mayor and Aldermen ogainſt 
Lambert, 104 


Oades 


Moulden, Leſſee of Cambden, againſt Wrang- 
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Oades againſt Forreſt, Page 
Oatridge and Jenner, . 
O Carrol and Baldwin, 
Old and Cooper, 
Olerenſhaw againſt Stampforth, 
Oley againſt Andrews, 
Olivant againſt Low, 
Ormond againſt Griffith, 
Orpwood againf# Banniere, 
Osborn againſt Haddock, 
Ottiwel againſt Death, 
Otto and Chriſtophory, 
Owens and Bowler, 


Packer and Walter, 
Pallamounter and Burgeſs, 
Palmer againſt Elton, 
— 2d Wilſon, 
Panchand againſt Woolley, 
Parker againſt Mattocks, 1 
Parker's Leſſee againſt Thruſtout, 


Parks againſt The Hundred of Aſhendon, 


Parr againſt Seame, 
Parret and Smith, 
Parry's Leſſee againſt. Jones, 
Parſon againft Whitley, 
Parſon's Leſſee againſt Negative, 
Parſons againft Smith, 
_ Partridge and Hampton, 
—— = 4nd Mathews, 
Paterſon againſt Greave, 


Paul againſt Gledhill, 


Payne and Blackſtock, 
Peach againſt Wadland, 


210 
346 


326 


1 


115 
248 


234 


161 
26 
169 


277 


352 


273 
444 
425 
274 


Peard 


* 
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Peard againſt Spinks Page 316 
Pellow 2 and Buckſom Leſſee of Pellow, 269, 
| _ 

Pells againſt Thomſon, 100 
Pendock againft Johnſon, .-" ow 
Penrice againſt Jackſon, | 416 
Perks and Cotton, 258 
Perry againſt Tomkin, u$ 
Peter againſt Reginer, 206 
—— againſt Remer, 342 
Philips againſt Fowler, . 409 


Pigot and Beriffe, 71 


—— againſt Charlewood, h 
Pindar againſt Saunderſon, 1 5 272 


Pinfold again Eaſtbet, _— 
Pinhero and Calverac, -... - 8,796 
Pit againſt Evans, 357 
— and Letgoe Leſſee of W heeler, 408 
Pitcairn and Creek, 2 


Pletwood aud Turty, 325 
Pleydel againſt Carter, 284 


Pomeroy, White and Thomlinſon, 109 
Pomfret, Ruſhby and Kirk, 231 
Pool againſt Broadfield, 378 
Porter againſt Barnes, 225. 
- ud Belſhaw, 291, 422 
Poſitive Leſſee of Parſons a N * 


Pots again Voyce, 272 
Potter againſt Day, 47 


Poulter againſt Skynner, 1 
Powell and Hewit, 218 


and Roundle, wed . 244 


Powey againſt Walker, 393 


Preſton 9ga:nft Foſler, | 386 
Price 


and Robinſon, 445 


6. RF Price, Selby and Lewie, 
1 XZ Prichard againſt Lewis, 
© Procter and Gwinnel, 

© and Tidmarſh, 


4 . 


© 
4 

0 Prudom aud Melborne, | 

8 Pryor againſt The Earl of Ilay, 
p Pulleine and Upton, + 

4 Fyot ani Talbot, 
9 

3 


Quennel and Cramborn, 
Quitter and Nipſon, 


* J EL IS 
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FE Ramsberry againſ# Hoare, 
Kandal and Smith, 

Rand and Thomſon, 
Randolph ægainſt Reginder, 
Rathbone againſt Stedman, 
Ray againſt Jackſon, 
Reading againſt Grafton, 
Reed and Box, | 
- againſt Brown, 

aud Daviſon, 

Reginder and Randolph, 

8 Reginer and Peter, 

85s ERemer and Peter, 

2 Revel againſt Snowden, 

©z Reynolds againſt Simonds, 

Rice againſt Vinal, 

/2 FX Richard agaizft Davis, 

7 - Richards againſt Medlicot, 

20 WF Richardſon and Smith, 

8 FX Richman and Manfield, 

44 Robe againſt Smith, 

933 MF Roberts againſt Downes, 

0 = againſt Hammond, 


© 
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Roberts and Shingler, Page 106 
Robins aud Wrecke and his Wife, 142 
Robinſon and Dover, -— 111 
— — and Jarrat, x ene 
again Philips, 445 
-— againſt Simonds, +0408 
Hos and Doe, 105 
——- Leſſee of Humphreys againſt Collier, 18r 
—— Leſſee of Fitzherbert againft Doe, 162 
—— 411d Smith, 0 
Rogers and Dorrington, 340 
Rofe and Wrath, 152 

Rovet's Leſſee againſ Vice, 172 
Roundel's Leſſee againſt * 167 

Roundle againſt Powel, 

Rudd and Lucas, 

Rundo and Boſanquet, 
Ruſhby and Pomfret and Kirk, 

Ruſſel and Gately, 

Ruſſel's Leſſce againſt Noright, 
Ryder ægainſt Somerfield, 

Rye againſt Croſman, 
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Sampſon and Bennet, 
— againſt Warren, 

Sankey and Cooke, 

Savay againſt Franklin, 
Saunders and Gray, 
Saunderſon and Pindar, 

Sawyer aud Cooper, 

Scarral againſt Horton, 

Scrape againſt Hunt, 

Seame ard Parr, 

Selby, Price and Lewis, 

Sellon againſt Chamberlain, 

Shapland and Collins, 
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Shaw and Herbert, | Page 429 
— 421d Whitehead,  —=292 
Sheer and The King, at the Proſecution of 
Southwell, 40 
Sheppard and Barrington, 986 
Shingler againſt Roberts, 106 
— and Lawreſs Hundred, 203 
and Martindale, e eee _ 
againſt Thomſon, 268 
= Shirly Pip. Harvey, 141 
Shone and Cooke, , ——I® 
* Shortridge and Bloomfield, 1579 
Shrimpton and Turner, 126 
Sibſon againſt Neven, egi 
Simonds and Maſonn, % gn 
and Reynolds, 410 
4 and Robinſon, © As 302 
= Simpſon againſt Aſhburn, - - i:5v ao 
9 againſt > << Dun +———— 
againſt Grey,, 377 
Sket and Chatterton, g 
Skin againfs Gwinnet, 133 
Skinner and Goolright,, 206 
Skynner and Poulter, 129 
Slaughter againſt . 102 
Sleigh and The King, 54 
Smales and Foſter, | | 445 
Small and Holmes, 137 
Smart and Eyles, Bart. 248 
Smith againſt Anderton, 342 
— and Beach, 2343 
—— and Bilſon, | | 59 
— againſt Hey wood. 382, 415 
—— againſt Hoff, + 7.72 De 
—— and Jefferey, © = 424 
— againſt Jenks, I27 


4 n of the Name of the . 


1. 


—— 41d Littlehales, , — | 
—— againſt Parret, 234 
— ad Parſons, * 131 
— againft Randal 

— againſt Richardſon, 

— ang Robe, 


— againſt Roe, 
— againſt Smith, 
— and Tray, 

— againſt Wintle, i va 

Smithfield and Weſt, NA biin 

Snowden and Revel, 

Societas Belgica ad hates Oceidentales ne- 

gotians verſus Henriques & Ux', 235 

Samerficld and Dixie, Bart. 3 

— — and Ryder, | | 
Southwell againft Sheer, 11005 

] ad Wilſan, — 

Spear and Talbot, 

Spence and Atkins, | 

Spencer againſt Learoid, 

Spicer and Garland. 

Spinks againſt Bird, 

and Peard, | 2 
Spooner, Staples _ Jenkinſes, 
Squire and Almond, | 
—— and Gallant, 

Stafford againſt Thomſen, 
Stainton againſt Winch, 

Stamford (Earl) againſt Brown, 
Stampforth and Olerenſhaw, 
Standen and Coſtar, 

- Standiſh and Cutliffe, 

Stanton and Walton, 

. and — 5 ole 
Staples, 


n . 1 9 4 
8 IRS, — 1 2 3 
5 8 n 8 
e 
6+ 5 « ww N © — 


* and Gynes, 


Stibbs and N eeves, 


Stoneham againſt Denton, 
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Staples, Spooner and Jenkinſons | F. * 


Star and Broadmead, 


Stedman and Rathbone, 
Stephenſon againſt Brooke, 


— agaili( 
Stevens againſt Loftin, 
and Makepeace, 
ànd Not 
Steward againſt Biſhop, | 
— — againſt Harding, 

——— and Higgins, 


Stockham and Taylor, 
Stone and Mathew, 


_— and Duel, 
ngeways againſt Ayſcough, 
—— againſt Marthal, 
Strickland and Fawcet, 
— Bart. au 
Strud wick and Newberry, 
Sunderland and Coppendall, 
Sutton and Aſhley, 
Suttle againſt Layſon, 


n, 


Sutton againſt Laycon, 
Swaine againſt Girdler, Serjeant at Lan, 330 
Swale againſt Leaver, 


Swan againſt Freeman, 
Swift againſt Tuckwell, 


. Swyer and Watkinſon, 


Talbot againſt Pyot, 
———- and Slaughter, 


againſt Spear, 


| Talon and FR 


244 
335 
449 


153 
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Tasker again Hutchins, * Page 141 
Taylor —. Blaxland, _ 370 
and Clarke, | i: a8 
— againſt Fuller, 34 
— —againft Lawſon, 125, 281 
—— againſt Stockham, a0 
a4. Williams, Tt 305. 
Teale againſt Clhesſhyre, | 80. 

Theedam againft Jackſon, | 26, 301 
— - againſt The Warden of the F — 
Thomas's Leſſee againſt Hergeſt, | 150 
Thomlinſon and Elms, 439 
q gainſt White and Pomeroy, 109 
Thomſon and Arnold, 108 
— againſt Burton, 43 
w— ana Pells, 3 100 
— againſt Rand. 426 
and Shipman, 268 
aud Stafford, 395 
— and Ste _ - wy __.26x 
Thornhill and Da 213 


— — Leſſee of __ Duke and Ducheſs 
of Hamilton, againft Fleetwood, 178 


T hornton againſt Hayes, 1138, 196 
Threlkeld againſt Goodfellow, © % 
Throgmorton and Goſtwick, 402 
Thruſtout and Goodright,, ' 1775 
Tidmarſh againſt Proctor, 336 
Tilney and Watſon, \ 1:50 11100 
Timbrel and Beck, £44 £99 45 
Tipping and Bate, | 166 
Tomkin and — id an 1 N 
Toms and Hammond. . 
: Townſend and Champion, mT 72 


T rahern and Welles, 1 87 
6 Tray 


Tray and 3 | Page 4.14. 
Truby againſt Gardiner, | 403 
again Nichols 403 
Tucker and Fiſher, _ av 
Tuckwell and Langton, 8 155 
ad Smith, — 
Tupper, Leſſee of Mercer, and Woollet, 
againſt Doe, 168 
Turnbull and Coulſon, 70 237 
Turner againſt Bean, Ss” 221 
againſt Bownus, +> Ho 
—— againſt Shrimpton, | 126 
and Williams 307 
Turty and Pletwood, 325 
| Twit and Boyce, 396 
Tyrrel and The King, 2 375 
Vanderesk againſt W aylet and Elfe, 86 
Van Thienen and Flagel, * = 
Varley and Hartley, OS 278 
Venner and Clark, . 333 
Vice and Goodright, Leſſee is 1 172 
Vinal and Rice, 417 
Vinicombe and Langdon, 102 
Univerſity of ab Biſhop of Carliſle, 
La, Gibbon and King, 339 
Voyce and Pots, 272 
Voyer aud Jemmet, 365 
Uppington and Carter, f 401 
Upton and Green, „„ 
againſt Pulleine, 282 
Uſher againſt Edmunds, 262 
Waddington againſt Fitch, 54 
Wadland and * us 274. 


L Wadley 
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Wadley and Hill, 
Walford and Field, 
Walker againſt Harris, 
— againſt Hilton, 
—— aud Powey, 
Waller and Hickman, 
Wallis and Watſon, 
Walter againſt Packer, 
Walthoe againſt Harriſon, 
Walton againſt Stanton, 
Ward again Alderton, 
— and Colclough, _ 


Warden of the Fleet and Therm, 


Warren and Buckley, 
——— — aud Conſtet, 
and Sampſon, 
Warwick azd Fig 
Waſhington and White, 
Waſs — Cornet, 
N atkins and Green, 
and Lagget, 
Warkinfon again Swyer, 
Watſon pd oy Cordwe], 
- and 7 0. 
Wallis, 


* din. 


Wayler, Elfe, LG and Vanderesk, 


86 


Wedgewood and Halſal, Leſſee of Lord Lee, 


Welland againſt Frument, 
Weller aud Trahern, 
Welpdale and Atkinſon, 


Wentworth (Bart.) againf Huſtler, 


Weſt againf Nichols, 

— againſt Smithfield, 
Weymen againſt Weyman, 
Whadeock and Fowler, 


166 


243. 
Wharton 


1 
2 1 
1 9 


Wheatly againſt Church, 
Wheeler and Bowles, 


Wharton and | Mitchel, | pes - Fig 60 


Wheeler's Leſſee againſt Pit, 
Whilby and Hall, 
Whitaker and Byers, 
——— ad Leaver, 
- - againſt Whitworth, 


White againſt Edwards, 
White and Pomeroy and Thomlinfon, 109 
againſt Waſhington, 347 
VR againſt Dinely Goodere, Bart. 387 
—— a4 Heney, 378 
— aan Price 245 
— againſt Saw, i ee 
Whitley a 7 Parſons, EL 26 
W and Whitaker, en 
Wiggs and Denny, 111 
Wilder and Nichols, 60 
Wilkinſon and Lane, | 250 
Willet and Hand, 144 
Williams, Leſſee of _— a, Parcles, 
Williams and Cruſe, | | P. 
———-againft Faulkener, e 
A gagainſt French, 398 
— — and Hobbs, 216 
* — againſt Jones, 397 
and Taylor, 305 
- and Turner, . 
Willis againſt Bennet, Tre, 432 
— againf} Gambier, 199 
Wilſon againſt Palmer, 4 
—— againſt Southwell, + So—_— 
— — Winch and Stainton, 449 
Windus and Earby, 429 


Wing 


4 Table of the ** of tbe Cafes: 
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Wiiltle ana Smith, 32 1 354 
Wiſe againf Lawrence, We I 
Wiſh and Chapman; 2 95 92 
Wood and Aldridge, ff 
t— againft Grace; ISI 
——- and Hooper; 315 
Woodhouſe and Harper, | ISI 
Woodward and Brome, 3 
Woollet and Mercer's Leſſee againſt Doe, 168 
Woolley and Panchand, 353 
Woolmer and Hammond; 116 
Worley againſt Bull, 351 
orthington and Adkin; A 35 
Wrangham and Moulden, Leſſee of Cambden, 
168 
Wrath againft Briſtow, 31 
A againſt Roſe, 1 
Wreeke againſt Robins, 142 
Wright again Dickſon, WO 
—— againſt Gambier, 92 
——— Leſſee of Betts, againſt Hall, 172 
— 4 Wye, _ 
Wyat againſt Bacon, | 127 
—— and Hutchinſon, 275 
— againff Markham, 217 
Wychel and Know, WW 
Wye againſt Wright, ' 264 
Yer againſt Cawſey, 251 
York, Leſſee of r againſ Ferris, 162 
Young and _ : 425 


Zouch againſt Bell, 44 
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Threlkeld againſ? Goodfellow: 
Mich. 6 Geo. II. 


Thomſon; © FA : I 


Eclaration of Hilary Plea in 5 
Term without any ſubſequent 
Imparlance. The De- Term muſt 

fendant delivered | ned 

Plea in Abatement four Days with- frſt four Days, 

in Eaſter Term, but had got no ſpe- ind 2 ſpecial | 

_ cial Imparlance from the Prothonotary ee 11 

till eight Days within the Term; it was within that 

determined and ſettled by the whole Time. A 

Court; that the Defendant ought to have Y 
pleaded within four Days of Faffer _ 

Term, and alſo ſhould have got a ſpecial -«. 

Imparlance within the four Days: The 
Chief Juſtice asked, whether, if the 

Defendant had pleaded on the firſt or 
ſecond Day of the Term without a ſpe- 

Fa rp. 


2 Abatement. | 
cial Imparlance, and on the third or 
fourth Day had applied for a ſpecial Im- 7 

rlance, that would have been ſufficient? 
'The Prothonotaries ſaid they were obli- 
ged to give a ſpecial Imparlance in the 
tour Days; and they never asked we- 
ther the Defendant had pleaded or not. 
Cur, it would do. Judic Reſpondeas 
Outer. Wynne far the Defendant ; Baynes 
for the Plaintiff 


Smith againſ} Roe. 
| T homſon. | - 1 
Antient De. L Jectment. Declaration of Eaſtern 
| Nadal wid, Term with Notice to appear in 
nnche fſt four Trinity Term generally, Serjeant A nuj- 
Fons of the ner moved that the Defendant might 
I have Leave to plead Antient Demeſne. 
[ Note, The Defendant can't plead this 
without Leave of the Court, and muſt. 
produce an Affidavit that the Lands are 
Antient Demeſne.] Rule to ſnew Cauſe. 
Hawkins for the Plaintiff inſiſted, that 
this Application came too late, and the 
Plea being a dilatory Plea, ought to 
have been pleaded within the firſt four 
Days of the Term. H ynner replied, 
that by the Notice under the Declaration 
the Defendant had the whole Term to 
appear in. Cu, The Defendant ought 
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Abatement. 
to have come in, appeared and pleaded 
this Plea within the firſt four Days of 
the Term, and can't come after; diſ- 
charge the Rule. „ 
Sir George Cole quoted two Caſes 
in Point, g. Hoffaft againſt Carlton, 
Hil. 1 Geo. 2. Bingbam againſt Bar- 
ker, Trin. 2 Ges. :. "0M 


Birch againſt Fryer. Eaſt. 8 Geo. I. 


"HE Defendant on a general De- within what 
claration ſhall plead in Abate- inte te ent 
ment within four Days in Term, al- pagers 
though no Rule to plead be given; if 
upon a ſpecial Capias within four 
Days after the Delivery of the Dccla- 
ration. | 


Burnet againſ# Kendal. 
eo II. 
T homſon. 5 
Otion to ſet aſide a Plea in A- Pleain Abate- 
batement. The Declaration was — 4 — 85 
left at the Country Attorney's Cham- the Deciara- 
ber, thruſt under the Door, and was not tion nor being 
found there till the firſt Day of Novem- g, 
ber, two Days after which the Plea 
was delivered. Mr. Buck, the Agent, 


had appeared by King the Country 


Attorney, and the Plaintiff had given 
1 #43 -- - 


Abatement. 


no Notice to Mr. Buck that a Decla- 
ration was filed or left. Cur, Whether 

the Plea came regularly in or not, is the 
only Queſtion, and the Declaration not 
being delivered to the Agent, nor any 
Notice given him of it's being filed, let 
the Rule for ſetting aſide the Plea be 
diſcharged with Coſts, it being tricking 
Practice to put the Declaration under 


the Chamber Door of the Country At- 


torney. Skinner for the Defendant; 
Urlin for the Plaintiff. 


Wilſon againſt Palmer. 
Mich. 12 Geo. I. 


2 HE Defendant was ſued as Exe- 
an Affidavit. | cutor, and pleaded in Abate- 


"i ment that there was another Executor, 
; but did not annex an Affidavit of the 
Truth of his Plea; the Plaintiff ſigned 
Judgment; per Cur, the Judgment is 

regular. | 


De la Fountain againſt Mings. 
Mich. 1 Geo. II. 


. Cote. 
phone Plea in Abatement was pleaded 
Affidavit. without an Affidavit annexed ; 


ſigned. 


Judgment whereupon the Plaintiff ſigned Judg- 
ment. He'd to be a regular 
ment. | 1 


udg- 
Broad- 


+ 
_ n 
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Broadmead and others Executors 


| and ſet it aſi de, Fi or. teſcue ai entient. 
Chapple for the Defendant. 


ſtate, Degree or Myſtery, was deli- — | 


was not neceſſary. | Rule to ſhew 
Cauſe. 


Abatement: TY 


againſt Star. Trin. 5 Geo. II 


rd pleaded, and moved per Bel. _—_—_ 
field, to ſet aſide the Plea, becauſe badge no 
there was no Afﬀdavit annexed ; the Affdavit an- 
Court held this to be a — 00 Plea, nexed, 


Perry . 3 


Trin. 8 & 9 Geo. II. 
Cooke. 


LEA in Abatement, the Want The want of 
of Addition of the Defendant' S E- . 


vered without an Affidavit annexed to * . 
verify the Truth of the Plea ; where- 
upon the Plaintiff ſigned Judgment. 
Serjeant Zawiins moved that the Tudg- 

ment might be ſet aſide, and ſaid that 

the Truth of the Plea appeared by the 


Declaration, and therefore an Affidavit 


B3 Lumley 


1 Abatement. 


Lumley againſt Foſter: 
ill. 13 Geo. II. 


Affidavit of * | 'HE Defendant pleaded in Abate- 
we lang ment, and his Attorney ſwore 


. 4 to the Truth of the Plea; the Que- 


made by the ſtion was, Whether the Defendant 
Defendant's ſhould not have made the Affida vit? 


held fi faficient, Cur, Probable Cauſe is ſhewn, which 


is all that the Statute — Primo 
for the Plaintiff; Draper for the Defend. 


Allen againſt Maxey. 
Mich. 8 Geo. II. 


In the Treaſury. 
Cooke. | 
Plaintiff ſhall THE Defendant had pleaded in 


— Abatement; the Plaintiff con- 


a Plea in A- feſſed the Plea; and the Queſtion : 


bucment. was, Whether the Plaintiff ſhould pay 
Coſts to the Defendant 2 Held that 
the Plaintiff ſhould pay no Coſts. 


Osborn againſt Haddock. 
Mich. 11 Geo. II. 


On a Plea in ; HE Plaintiff brought an Action 


Abatement 
"he Plaintifr in Michaelmas Term, to which 


may confeſs the Plea, and enter a Caſſetur breve, without applying to 
the 


the Court or * 06910 Calts, 


3 
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Abatement. 
the Defendant pleaded in Abatement, 
whereupon the Plaintiff confeſſed the 
Plea, entered a Caſſetur breve upon the 
Roll, and brought a new Action, to 
which the 1 leaded the former 


Action, as a /is pendens, in Abatement, 


the Plaintiff replied the Caſſetur breve ; 
the Defendant rejoined uu tie] Record, 
and thereupon ihe ja joined. 


Serjeant Agar, for the Defendant, mo- 


wed that the Caſſetur breve might be va- 
_ cated, for that the Plaintiff ought not to 


have 1 it without Leave of the 


Court and Payment of Coſts. Serjeant 


Draper, for the Plaintiff, ſaid the 
Plaintiff might enter the Cafſerur breve 
without moving the Court for Leave or 
paying Coſts. The Court, on adviſing 


with the Prothonotaries, was of Opi- 
nion, that the Plaintiff might enter the 


Caſſetur breve, without moving the 
Court for Leave, or paying Colts. 


Aldridge againſt Wood. 


Trin. 5G Geo. II. 
Barret. 


: | HE Plaintiff had declared by Mimomer 


mult be plead- 
the Name of James; on the Tv Peas 


ment, can't be 
Name was Jacob; the Chief Juſtice re- taken Ad. 


ſerved this Peint at the al, and 
| B34 | Ser- judgment. 


Evidence upon Trial it appeared his 


vantage of in 


Abatement. 
Serjeant Corbet moved it in Arreſt of 
133 ; but the whole Court decla- 
red, that as the Defendant had plead- 
ed in Chief, he was precluded from 
taking Advantage of the Miſnomer in 
Arreſt of Judgment; he ought to have 
pleaded it in Abatement. No Rule. 


Farrel againſt Head an Attorney, 
Trin. 11 & 12 Geo. II. 1 


Thomſon. 2 
Attorney ſore- H E Plaintiff filed a Bill againſt 
judged ſued, 1 the Defendant; the Defendant 
by Bill pleads 2 


in Abatement appeared, got a ſpecial Imparlance, and 

that he is no plcaded in Abatement, that at the 'Time 

A. exhibiting the Bill he was not, nor 
hath he ever ſince been, nor is he one 
of the Attornies of the ſaid Court of 
the Bench here, as by the ſaid Bill is 
ſuppoſed ; and this he is ready to veri: 
fy, and prays Judgment of the ſaid 
Bill, and that the ſame may be quaſhed, 

_ Serjeant HTight moved that the Plea 
might be ſet aſide upon a Certificate 
from the Clerk of the Warrants, that 
the Defcndant was duly admitted an 
Attorney on the 26th Day of Novem» 
ber 1730. Rule to ſhew Cauſe. Dra: 
per ſor the Defendant, it appeared by a 
Certiticate from the Clerk of the War- 

; rants 


Abatement. 9 
rants, that the Defendant had been fore- 
judged five Years ago, and that the 
Porcjudger ſtill remained in force. Gur, 
Let the Rule be difcharged. 2 


Blazey againſt Croſs an Attorney. 

Trin. 13 Geo. II. 

Por rot. ; „ 

81 Amyus moved that a Plea of Plea of Infan- 

 k.9 Infancy might be ſet aſide, the De- 9 
fendant being a ſworn Attorney and a- fed to be ſet 

bove Age. Cur, (Juſtice Milliam For- aſde. 

teſcue abſent) He is intitled to the Plea 

as well as any Body elſe. No Rule. 


Account. 


I the Defendant ſhall be adjudged On Judgment 
1 to account, then he ſhall render his St. Detentane 
Body to the Priſon of the Fleet, there ſhallfurrender 
to account for ſo much as he ſhall be fimbeilfafn- 
adjudged to account for, or elſe he ſhall into Recogni- 
enter into a Recognizance with Sureties, ace with 
the Condition of which Recoguizance 
is as follows, 072. e 
 'That the Defendant ſhall appear in Condition of 
his own proper Perſon before the Audi- 3 
tors aſſigned by the Court, to take his 
Account at the Office of, &c. (tali die) 
alligned by the ſaid Auditors, and ſo 

„J he, | from 


Account. 
from Day to Day and every Day, and 
at every Place to him aſſigned by the 
faid Auditors, until the ſaid Account 
be finiſhed. And alſo that the Defen- 


dant ſhall appear before the Juſtices of 
this Court at the.Day when the Audi- 


tors ſhall deliver in the ſaid Account in 


Court, and ſo from Day to Day and 


every Day of Plea until the ſaid Plea 


therein be determined, and Judgment gi- | 


ven therein; and if Judgment therein be 


given againſt the Defendant, then the 


Defendant ſhall render his Body Pri- 


foner to the Priſon of the Fleet, there 
to remain until the Defendant ſhall ſa- 


tisfy the Plaintiff of the Arrears found 
upon him, Gc. 55 

& non eft indentus ſoit return ſur ca- 
pias ad computandum: Ex fa' iſſuera, 
i defend appear rigore juris il doit 


appear in Priſon, Mais la Court, ex 


gratia, ad ufe de prendre bail de ac- 


count devant auditors affien par le 


court, que ſont deux clerks del court, ad 
andiendum computum, & de appear co. 
ram eis de die in diem ad quemlibet 


diem placiti & loci aſſian par les audi. 
tors, tamque le account fort determine. 


1 Brown 46. Raſt. 16. Old Entries 
publiſhed 1646, fo. 125. Brevia Judic' 
Printed 1662, fo. 77. 


Acetiam 


_— 


cx 


Wright againſt Dickſon. | 
Mich. 6 Geo. 


Fag. „ 
A2 in Debt againſt Bail upon G n 


a Recognizance, as good as by oo 


Prcipe in Debt. 


Action. 


feffs againſt Jones. The fame a- 


gainſt the fame. Eaſt. 7 Geo. II. 
Thomſon. | TY | 


: . t to be join- 
Actions againſt the Defendant, d we vg 


; H E Plaintiff brought two ſeveral Aftions obe 


the one for an Aſſault and Battery, the there may be 


other for a Treſpaſs and taking away ©=* Flea. 


the Plaintiff's Goods. Serjeant Haw- 


kins moved that theſe two Actions 
might be joined into one. Rule to 
ſhew Cauſe. Serjeant Chapple for the 
Plaintift. Cur, As there may be feve- 
ral Pleas the Actions ought not to be 
joined, the Rule muſt be diſcharged. 


Allidavit 


Atfida vit. 
Hayward againf} Alder. 
Hil. 6 Geo. II. 
T homſon. 


Aﬀdavi for OErjeant Hawkins moved that Pro- 
Bail made be- 9 ceedings on the Bail-Bond might be 


fore the Plain- 5. : 
7 1 ſtaid on entering a common Appear- 


ney. ance in the Original Action, becauſe 
the Affidavit for Bail was fworn before 
the Plaintiff's Attorney being a Com- 


miſſioner. Cur, Let the Plaintiff ſhew 
Cauſe. See the Rule, Eaſt. 13 Geo. II. 


Daviſon againſt „ 
Trin. 6 & 7 Geo. II. 


Thomſon. | 
| —_— & 2 RE Defendant moved that the 
— not ſay- 4 Plaintiff might reverſe the Out- 


ing that he lawry at his own Coſts, becauſe the Pro- 


5 Seng De- clamation iſſuing into 79r#/hire, the De- 


Exigent in London. Serjeant Eyre for 
the Plaintiff, before he conteſted the Ir- 
regularity, objected that 7ohn Reed, 
who made the Affidavit, did not call 

himſelf 


fendant was in the Cuſtody of the Sheriff 
of Torkſhire, before the Return of the 
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 Aﬀidavit 13 
himſelf Defendant in the Cauſe, and 


there might be more of the Name; which 
Objection the Court received, and diſ- 


charged the Rule for ſhewing Cauſe. 


Chatterton againſt Sket and his 
Wife. Mich. 11 Geo. II. 


Coole. 5 
Cn Huſſey moved that the Fine Leave to a- 


between the Parties might be a- money 
mended by the Deed that led the Uſes, Ward be. 


Rule to ſhew Cauſe. Eyre ſhewed ing taken by 


Cauſe, and produced an Affidavit that t*< Attorney 


„ 
the Attorney, who made the Applicati- — the 


on for the Amendment, had taken the 


Affidavit, upon which the Rule to ſhew 


Cauſe was made. Huſſey ſaid that could 
be no Objection, becauſe the Application 
was not in the common Courſe, nor in 
any Cauſe. Cur, We will abide by 
the Rule, let the Rule for ſhewing 


Cauſe be diſcharged. See the Rule, 


Eaſt. 13 Geo. II. 


o 


Aimbaſ- 


14 


A Nenial Ser- 
vant to an 
Ambaſſador 
not privile- 


15. 


Ambaſſadoz. 


Toms againſt Hammond. 
Mich. 7 Geo. II. 
Thomſon. 


Otion that the Defendant migh 
be diſcharged out of the Cuſto- 


dy of the Sheriff of Middleſex, he be- 


Dome- j — 
god, a ing a Servant to Baron Hopman, Reſi 


dent from the Duke of Mecklemburgh. 
By the Affidavit it was ſworn that the 
Defendant was a Menial or Domeſtic 


Servant to the Reſident, and in the 


Reſident's Certificate the Defendant was 


ſaid to be retained as his Clerk or Me- 


nial Servant. VHynne for the Plaintiff. 
'The Court would not diſcharge the 
Defendant, the Statute ſays Domeſtic 


Servant, which muſt be one who re- 


ceives Wages and lives with the Foreign 
Miniſter, and this Retainer is as a Me- 


nial Servant. Stat. 7 Ann. c. 12. 


2 Amend- 


Amendment. 


Flagel againſt Van Thienen. 
1 Mich. 6 Geo. II. 
A DDD _ 

Arnel and Eyre Serjeants moved Recognizance 
to amend 4 of Bail. 4 1 

The Caſe was, the Defendant was ſu- ſumpfit to A. 
ed in Aſſault, and there was a Judge's faul. 
Order for Bail, and in taking the Re- 
cognizance the Filacer had taken it in 
Aſſumpſit, and the Amendment prayed, 
was to alter it to Aſſault. Upon hear- 
ing Chapple and Baynes, Serjeants, for 
the Defendant, the Court ordered the 
Recognizance to be amended. 


Magrath againſt Conning. 
Eaſter 1 1 Geo. II. 

Cooke. 5 : DE 
Erjeant Agar moved that the Bail- — iece > 
piece might be amended by the In- 

ſtructions for the Writ. Rule to ſhew 

Cauſe. Parker for the Defendant. 

Rule abſolute, 1 


Wil- 
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16 Amendment. 


Williams, Leſſee of Betts, againſt 


Barcleys. Mich. 1 Geo. II. 


Declaration in 3 Motion to make two 
Amendments in the Declaration; 


Zjedtment a- 
firlt, in the Parcels; ſecondly, in a 
Miſtake of the Plaintiff's Name for the 


Defendant's. Granted on Payment of 


Coſts. 


Cooper againſt Middleton. 
Mich. 2 Geo. II. 


Amendment N OTION to amend Declaration 


f Declaration 28 


new Counts nied, becauſe Iſſue was joined; and the 
ater me Court ſaid it was never uſual to give 
e the Plaintiff Leave to add a new Count 


after the Defendant had pleaded. 


Newel, Leſſee of Neal againſt 
Baker. Hill. 4 Geo. II. 


Amendment Erjeant Skinner for the Plaintiff, 
moved to amend a Declaration in 
by alter ing the Ejectment; the Caſe was this, the Lef- 


of Declaration 
in Ejectment 


Day of the 8 ns 
Deniſe, de. ſor of the Plaintiff claimed as Heir to 


nied after If. Admiral Hofter, and had laid the De- 


ſue joined. miſe before the Admiral's Death; the 
firſt Amendment prayed, was to alter 


the Day of the Demiſe ; the ſecond. 
7 2 | Amend- 
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Amendment. 17 
Amendment prayed, was to alter the 
* Term from five to ten Years, in regard, 
as was ſaid, the Matter was like to bear 
a long Litigation, and the Term might 
poſſibly expire before the Cauſe could 
be ended. Upon hearing Cheſhire for 
the Defendant; as to the firit Amendment 
the Motion was denied, becauſe Illue 
was joined, and it was a Declaration of, 5 
Zrinity Term; this Amendment being 
im the Nature of adding a new Count, 
which cannot be done after two Term in E. 
Terms. As to the ſecond Amendment, jeQtment can- 
the Court ſaid, Iſſue being joined, they ap ro 
would not enlarge the Term without Conſent. 
Conſent ; Cheſhire declared he had no 
Authority to conſent. No Rule, 
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Fe 
Know againſt Wychel and others. 
| Eaſter 1 Geo. II. 
Erjeant Branthewayte for the Plain- Declaration 
tiff, moved for Leave to amend the amended ae |» 
Declaration on Payment of Coſts. and Vertia 
Rule to ſhew Cauſe. Serjeant Chap- ſet afide. 
ple for the Defendant, the Iſſue is en- 
tered upon the Roll, has been once 
tried, but the Verdict was ſet aſide. 

Cur, Let the Rule be abſolute for the 
Amendment on Payment of Coſts. 
Serjeant Chapple inſiſted that the De- 
fen dant was intitled to an Imparlance 
* | until 


18 Amendment. 
until the next Term, and ſaid that an 
amended Declaration was in the Na- 


Wier Plain. türe of a new Declaration. Upon this 
mend the Court doubting whether the Defen- 


tiff amends 


his Declarati- dant was not intitled to an Imparlance, 


on and pays Torynſend, Secondary, informed the 
dant ſhall Court, he apprehended the Practice of 
not have an the Court was, that when the Plam- 
imparknce. tiff amended his Declaration and pay- 
ed Coſts, the Defendant ſhould have no 
Imparlance, but muſt plead aſter the Rule 
to plead is out. This the Court took 
Time to conſider of till the next Day, 
and then, aſter talking over the Matter 
in the 'Freaſury, declared that the 
Defendant ſhould not have an Impar- 


lance. 


Greame againſt Bell. 

Trin. 10 Geo. II. 
Thomſon. | 
Declaration & Erjeant J/right moved that the 
. Plaintiff might have Leave to a- 
Come in mend his Declaration by adding two 
the ſecond new Counts, this being the 2d Term. 
Tem. Rule to ſhew Cauſe. Boorle for the 
Defendant. Cur, Let the Rule be 
abſolute on Payment of Cots. 


. 


Amendment. 19 


Harman againſt Lane. 
Fill. 13 Geo. II. „ 
TRE and Wynne ſhewed Cauſe a- Amendnents | 


gainſt a Rule obtained by the Plaintiff ©2978 © 2 
for very large Amendments in a Decla- Acton, pray- 
ration, after Iſſue joined and ſeveral No- a —_— 
tices of Trial given; upon ſtating the geaies. * 
Declaration and Amendments, it appzar- 

_ ed that the Amendments tended to m ke 
a new Cauſe of Action. The Rule was 


diſcharged. Draper for the Plaintiff, 


Davie againſt Atkinſon, 
Eaſt, 13 Geo. II. 


Eclaration in Debt on a Recog - Declaration a- 
nizance of Bail, fetting forth that aan 
if the Plaintiff ſhould recover, Gc. =... cn 

the Principal Defendant ſhould pay, Cc. and ulterius 

or render his Body on that Occaſion to qs! © 

the Priſon of the Fleet; in affigning 

the Breach, the Plaintiff avers that he 

did recover, (5c. but that the Princi- 

pal Defendant did not pay, Gc. or 

render his Body to the ſaid Priſon 7 

Execution of that Fudement ; the De- Dach in a 
. 7 6 - aration 

tendant, the Bail, demurred ; the Plain- upon a Re. 

tiff joined in Demurrer, and after one cognizance of 

Argument and an wherius concilium EI il alien. 

ordered, moved to amend his Deelara- 


2 tion, 


20 Amendment. 
tion, by ſtriking out the Words 71 exe- 
cution of the Jud ment, and inſerting 
the Words zpon that Occaſi.n, the Ren- 
der as well before Judgment as after, 
being upon the meſue Proceſs, the 

P. aintift having his Election either to 


charge the Defendant in Execution, or 


proceed by Heri Ficias or Elegit; 
Bail cannot the Court thought the Amendment ne— 
ſurrender the ceſliry, and Save the Plaintiff Leave to 
Principal after amend on Payment of Coſts. The De- 
the Appear- .. Fee, : 
ance-Day of fendant s Counſel prayed Leave to ren- 
the Return of der the Principal, Which was denied, it 
the Writ, be: = | 
when an Ac. being too late after the Appcarance-Day 
non is brought of the Return of the Writ. Agar for the 


ar — Plaintiff ; Prime for the Deſendant. 


Cooke againſt Shone and others. 
Trin. 13 & 14 Geo. II. 
r 

— CTION againit the I eftminſter 
altering the Bridge Offcer:, on the Statute 
Venue after 9 (eo. II. c. 29. Motion to amend the 
ee Declaration after likie joined, Cauſe 
tered. entered and Counſel feed, by laying 
the Action in Middleſex - initead of 
London. Cur, Be it fo on Payment 
of Colis, it was a plain Miſt:ke, the 
Stati te directs the Action to be brought 


in Mildieſex. Prim? tor the Plain. 


tiff; Sinner for the Defendant. 
Lyde 


Amendment. t 


3 . 1 againſt Heale. 

= | Eaſt. 12 Geo. I. 

Porret. | 
HE Deſtndant pleaded in 1 

3 batement, that there was ano- ment 0 a. 
ther Action depending for the ſame mendable. 
Matter, and in ſetting out the Record, 

inſtead of ſrying Non fut culvabilis, 
per o1tiinn Scriptoris it was ſaid Non 
uit capitalis. . Shepherd and Eyre, 

= Herjeants, for the Defendant, moved for 
> Leave to amend the Plea; Chapple 
and Gha, Serjeants for the Plaintiff 
inſiſted that a. Plea in Abatement was 

not amendable, becauſe a Matter in 

* Abatement muſt be pleaded without an 
Imparlance, and an Amendment is in 

the Nature of an Imparlance. Cur, 

adviſar”, 17 May, per totam Curiam. 
No Ra. 7+ 5 


Carpenter Executor againſ? Joynes. 


Trin. 5 Geo. II. 


HE Defendant had given No- Notice to ſet 


tice that at the Trial he wouid of 2 Debr at 
Trial not a- 


give a Note in Evidence againſt the mendable. 
Plaintiff's Demand; but finding his No- 


tice deficient, Serjeant Chapple moved 
C 3 | tor 


22 


Jur ata amend- 
ed. 


Amendment. 
for Leave to amend the Notice, but 
the Motion was denied. I 


Walthoe againſt Harriſon, an At- 

torney. Trin. 7 & 3 Geo. II. 
T homſon. „ 
OTION to amend a Haleas 


1 Corpora and the Jurata in the 


Record; this Cauſe was tried at the 
Sittings after Hilary Term, and the 
Habeas Corpora was made returnable 
on Medueſday next after eight Days 


of the Purification of the Bleſſed Mary, 


or before Sir Robert Eyre, Knt. our 
Chief Juſtice of our Court of Common 
Picas, if on Thurſday the ſeventh of 

February, Oc. ſhall firſt come; where- 
as the Return ſhould have been on 
Wedneſday next after fifteen Days from 
the Day of Eaſter, unleſs Sir Robert 
Eyre, Knt. Gc. on Vednceſday the 

thirteenth Day of February, ſhall firſt 
come, &c. and this was moved to be 
amended. Chapple and Skinner, Ser- 
jeants, inſiſted that it was not amend- 
able, and for that Purpoſe cited a Caſe 
in Cartheww 506. 


The Court ſaid this was made good 
by the Statute 5 Geo. I. c. 13. and that the 
Caſe in Carthew might be ſo, but that 
was before the Statute, and before that 
7 Statute 


Amendment. 


Statute a Fault in the Habeas Chi pora 


was not amendable by the Statutes of 
Jeofail, although the not having a 


Habeas Corpora was helped; as to the 
Furata, which was prayed to be a- 


mended, the Caſe was thus: The 74- 
rata was thus, the Jurors, Oc. are re- 
ſpited here, until from the Nay of 
Faſter in fifteen Days, unleſs, Oc. 
whereas it ſhould have been on Ne. 


 neſday next after fifteen Days from the 


Day of Eaſter ; this Amendment the 

Court took time to conſider of. Jones 

302. Cro.Car. 274, 278. 55 
Pyſtea, Cur” unanimous. Chief Ju- 


ſtice, The Entry of the Zuraza is the 
Entry of the Clerk of the Jurata, 


and this is his Inadvertency, and may 
be amended. : ES 

B Cane againſt Marſh, in 
C. B. Paſch. 7 Geo. II. The Yenire 
facias was amended, by making it return- 


able on a particular Return-Day inſtead 


of a general Return-Day; and if it may 
be amended in a Fenire, it certainly 
may be in a Farata. | 

Reeve, The Jurata is the Award 


of the Court; this is a Miſtake of the 


Clerk in entering it, and that may be 
amended, Sir Bartho. Shower 61. 
Hammond, Purcel, As it is VitiumCle- 
>| Go. 4 rici 


rf. 


The Award 


of a Writ of 


Inquiry 
amended. 


Amendment. 


rici, it may be amended. Cu”, The 


Furata may be amended. 


Kirby againſt Elliſon, 
Mich. 5 Geo. II. 


7 de>kins and Baynes, Serjeants, mo- 
ved for Leave to amend the Award 


ofia Writ of Inquiry on the Roll; this 


was a Proceeding by Bill, and on the 


Roll the Writ of Inquiry was awarded 


Execution 
executed not 
to be amend- 


Returnable a die Vaſchæ in quinde- 
eim dies; whereas it ſhould have been 


die Mercurii prox' poſt, &c. on a 
Day certain. Upon Hearing Serjeant 
Chapple tor the Defendant, the Court 


made a Rule for the Amendment 


Garland azainſt Spicer. 
Hil. 4 Geo. II, 


9th Feb. Erjeant Eyre moved that 
the Writ of Fieri Facias, 


which was executed, might be amend- 


ed in the Word O7 a) "u2ent', by making 
it Oaadringent; but the Court ſaid 


they would not Order the Writ to be 


amended, unleſs the Serjeant could 


produce a Cafe where a Writ of Exe- 
cution had been amended after it was 


executed. 


Brown 
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Amendment. 


Brown againſt Hamond. 
Eaſt. 12 Geo. II. 


6 8 Agar moved that the Writ 2 exe · 
of Capias ad ati gaciendum, ei. 


which was executed, might be amend- 


ed by the Judgment Roll, by _— 


the Defendant's Chriſtian Name 


 mund inſtead of Edward, Rule to 
ſhew Cauſe. P:ſtea, made abſolute on 
Affidavit of the Service, no Cauſe 


being ſhewn, 


Societas Belgica ad Indos occiden- 
tales negotians verſus Hen- 


riques & ux. Eaſt. 1 Geo. II. 


Borret. 


* 
9 


* 


HAPPLE moved for Leave to W 


' amend a Warrant of Attorney; Ae = 


the Caſe wes, The Plaintiffs had brought Error 


a Sire Facias on a Recognizance of and 
Bail, and had filed a Warrant of At- * 


torney de Placito tranſgreſſionis ſuper 
caſum ſuper ire Facias; a Writ of 
Error being brought, and the want of a 


Warrant of Attorney aſſigned for Error, 


a Certiorari was awarded and returned, 
that there was no Warrant of Attorney; 


the Amendment prayed was to ſtrike 


out the Words Tranſgreſſionis ſuper cas 
| ſun, 


after 
brought 


Appearance. 
ſam, and inſert the Word Jebiti. Upon 
hearing Brautbwayte for the Defen- 
dant, the Court gave Leave to amend. 
2 Brozwnl. 167. 2 Coke 135. 


Appearance. 


Parſon arainft Whitley. 0 
„ „ *% yo 

Co be. 1 
Defendant, PER Cur, If the Defendant (though 


if he under- | 
takes to ap- he be not an Attorney) undertakes 


pear, is com- to appear, we Will oblige him to ap- 
pear. The Chief Juſtice and Forte- 
ſeue ſaid it extended to a Defendant, if 


pellable there- 
o. 


he promiſed to appear. Price thought 
it was never carried ſo far as to oblige 
a Defendant on bis own Undertaking ; 
Denton abſent. Chapple for the Plain- 
tiff; Darnal for the Defendant. 


Theedam againſt Jackſon, 
Thomſon. - 1 
OTION that Judgment might 
be ſet aſide for Irregularity. Rule 
to ſhew Caule on the 4th of Nov. 


The Declaration was of Eaſter Term 


1731, 4 Geo. IL 


1 _ In 


\ 81 
bx | L281 
4 54 


vw : 
XY 


demand Oyer of the Bond, cis. of the 


dant's Attorney, refuſi 


| $ 
In Trizizy Term 1731, the Plain- 
tiff gave a Rule to plead, and demand- 
ed a Plea. | 
On the 21ſt of June in that Term 
John Forreſt, Attorney for the Deten- 
dant, ſent a Note to the Plaintiff and 
another to his Attorney, to this Pur- 
port, I appear for the Defendant and 


% 


Obligation and Condition, and alfo of 
the Articles refer'd to by the ſaid Con- 
dition, and alſo Copies of them, be- 
ing ready to plead on Receipt thereof. 
On the next Day, vi. 22d of 

the Defendant ſerved the Plaintiff with 
a ſpecial Injunction out of the Exche- 
quer, whereupon tlie Plaintiff did not 
proceed further till the Injunction was 


1 diſſolved, which was on the 23d of 


June 173 2, Triu. 5 & 6 Gee. II. 
On Friday the 14th of July 1732, 


the Plaintiff gave Oyer p nt to the 


above Demand; but Forreſt the Defen- 
to pay for the 
. * £ c. the Plaintiff 
on the next Day ſigned Judgment. 

| Skinner for cb Plahnit | 

Cur, The Points inſiſted on by the 
Defendant for ſetting aſide this Judg- 
Ment are, | F 

1, No Appearance entered. 


6 rn, 
2. No Rule to plead given but of 


Trin. 1731. 


3. For that the Defendant had not 
as long Time to plead after Oyer 


was given, as he had at the Time he 
demanded Oyer. N 


ard, As to the firſt Point, the Court ſaid 


dertaking, 


bound to Ap- that Forreſt, the Defendant's Attorney, 


pear, and having undertaken to appear, his not 
cant . 2 . . 
Advantage of having done it ſhould not prejudice the 
want of Ap- Plaintiff, and they would compel him 


peranct- to appear according to his Undertaking. 


When Plain- As to the ſecond Point, it was held 
— _— the Rule to plead, given in Trin. 
Rule to plead. 1731 was ſufficient, the Plaintiff being 
| prevented from Proceeding by the In- 


junction, and that when the Injunction 


was diſſolved, the Plaintiff was imme 
diately in the ſame State and Condition 


as he was at the Time the Injunction 


was ſerved ; that this Caſe differed as 


to this Point from that where a Plain- 
tiff has delayed himſelf and ſtayed 


Proceedings for a Term or two, for 


then he muſt give a new Rule to plead 


in that Term in which he ſigus Judg- 


ment, 


Like Time to Ag to the third Point, the Court 
and the three Prothonotaries agreed that 


plead after 
Oyer given, 
as when de- the Defendant ſhould have as much 


manded. Time to plead after Oyer given, as 


he had at the Time Oyer was demanded. 
| | And 


And upon this Point the Court held 
that the Judgment was irregular, and 
ot > ordered it to be ſet aſide, with Coſts. 3 
T 3 The Plaintiff had inſiſted that this On Sinn O. 
1C = 1 was regular, becauſe the De- 3 
endant's Attorney, when Oyer was gi- not paying 
d 8 ies Tow 
ven, had refuſed to pay for the Copies put my 50- 
„ of the Bond, Gc. which were long; fuſe to deliver 
t but the Court and all the Prothonota- u. 
ic >? ries held that the Plaintiff could not 
m ſign Judgment for this Reaſon ; for this 
8. Point differs from that of ſigning Judg- 
ment, for not paying for a Copy of 
the Iſſue or Demurrer Book, becauſe 
the Declaration is not complete till 
i= => Oper be given; but they held that the 
n > Plaintiff was not obliged to deliver the 
- = Copies unleſs he was paid for them. 


= Maurice one, &c. againſt Barry. 
—- _. MS 2 Geo. IL 

N FPON Motion to ſet aſide a nig . 
1 Judgment in this Cauſe, there appeared or 
- were two Points queſtioned upon the the Deſendant 
Stat ent fri | 2 
» >atute to prevent frivolous and vexa- cd purluant 
't tous Arreſts; the firſt was, the Plain- to the Rule of 
it tiff ſwore he had delivered to the De- Mie. 1 Geo-z. 

F endant that Copy of the Declaration, ing the De- 

with a Note thereon in Secretary Hand, fendane may 
lignifying the Nature of the Action, and g Aer 


ed an Attor- 
that ney, 


Appearance. 


that a Declaration was left in the Pro- 


thonotary's Office, without mentioning 
Office; the 


in which Prothonotary's 
Court ſaid this was a good Notice, in 
regard it was wrote on the Copy of 
the Declaration delivered to the Defen- 
dant, and by ſuch Copy 
know in whoſe Office it was. The 
next Point was this, the Plaintiff had 
entered an Appearance for the Defen- 
dant, and after Rule to plead given, 


fgned Judgment without calling for a 


Plea, notwithſtanding the Defendant 


had given hm Notice that he had em- 


yed an Attorney to appear and plead 
£5 him, and named his — to 


the Plaintiff, 'The Court faid that if the 
Defendant failed in entering his Ap- 


pearance in Time, and the Plaintiff en- 


tered it for him, the Plaintiff might 
proceed purſuant to the Rule, notwith- 
ſtanding the Defendant employed an 


Attorney afterwards, and the Plaintiff 
knew ſuch Artorney ; and fo held * 


3 in this Cauſe to be regul 
ened. Cmyns for the Plaintiff ; Gd 
for the Defendant. 


he muſt needs 


2 
- 


IC 


I Q V ko t 


Z PER an) If the Plaintiff enters an it ban 


2 Writs, and ſet aſide a Judgment ſign- 


JC b nip oe ̃ ⅛! ENG. I. 


Appearance. 


Canter againſ? Jockham. 
Hil. 5 Geo. II. 
Foley. 


Appearance for the Defendant, Nd * 2 
3 to the late Statute, he may may proceed. 


proceed upon the Rule of Mich. . wed nec 


1 Ceo. II. throughout, notwithſtanding any auorney 


any Notice that the Defendant by 
employed an Attorney. 


4 The like Reſolution, Shrig/ey againſt ® 


Mather, Mich. 7 Geo. II. Tm 
Wrath OY" Briſtow. 


Y; 1 

- . 

1 Mich. 1 Geo. II. 
1 4 „ 

1 r 
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"HE Court held that the Plain- 3 
tiff muſt enter an Appearance 2? 2 
for the Defendant, upon the Statute to — 
prevent frivolous Arreſts, before he de- delivered. 
livers the Declaration upon common rel. 


ed in this Cauſe, the Appearance be- 
ing entered by the Plaintiff for the De- 
fendant after the Declaration was deli- 
vered. Whitaker for the Plaintiff ; 
Baines for the Defendant. 0 


s Jones 


32 Appearance, 
ones againſt Meriden, 
Trin. 2 Geo. II. 
Foley. 


Plaintift may Etermined per Cur”, that the Plain- 
— 2 tiff may enter an Appearance for 
fendant the the Defcndant, cirtute Statuti to pre- 


os after the vent frivolous and vexatious Arrelts, 


* 


Return of the to the Return of the Writ. 

Wric. oy 

| Morle an Attorney againſt Farn- 
bam. Trin. 6 & 7 Geo. II. 
Thomſon. 


Plaintift cant A Ttachment of Privilege return- 
appear for the 


Defendant till able on Friday next after the 


' thegth Day. Morrow of the Holy Trinity, being 
the 25th of May; the Plaintiff enter- 
ed an Appearance for the Defendant 
on the firſt of June, being the eighth 
Day, left a Declaration in the Office, 
-and gave Notice of it, a Rule to plead, 
and for want of a Plea, ſigned Fudg- 


ment. Serjeant Corbet moved that the 


Judgment might be ſet aſide, becauſe the 


Appearance was entered on the eighth. 
Day, when it ſhould not have been en- 


tered until the ninth Day. Upon hear- 
ing Darnal and Hawkins, Serjeants, 
for the Plaintiff, the Court faid the 

5 — Mp" 


a of the the next Day after the Appearance- day 


n 


LE 


Appearance. —a 
Appearance being entered by the Plain- ITegularityin 
tif Foe the Deiner on the eighth Day 3 
was wrong, it ſhould' have been on late to be 
the ninth Day, but the Application to — 1 — or 

the Court being after Judgment Was ment. 
too las ne. ou 


Boſanquet and others, againſt 
ERundo. Hull. 7 Geo. II. | 
HE Writ was returnable OZ ab. On Proceſs 


; 7 in the Defendant 
Hil. a Declaration was left in ji CS: 


the Office, Notice thereof, and a Days to ap- 


Rule to plead was given on the 23d ine Log 
Ive © Ee 
of Zanuary ; the Rule to plead was Reuum Day. 


out on the 26th of January; on the 


_ 28th of January the Plaintiff entered 


an Appearance for the Defendant, and 


in the Afternoon ſigned Judgment. 


Cur, The Defendant had eight Days 
to appear in, excluſive of the Return- 
Day, and therefore the Plaintiff could 
not ſign his Judgment until the 29th ; 


the Judgment muſt be ſet aſide. Dar- 


nal for the Plaintiff ; Chapple for the 


| Defendant. 


D El 


34 Attachment. 


Elwood againſt Elwood. 
Coo be. . 3 
'OTION for an Attachment for 
2 * not performing an Award; the 
ground an folemn Affirmation of a Quaker was 
Attachment. produced of the due Execution of the 
Award; the Court refuſed to grant 
the Motion, becauſe an Attachment is 
a criminal Proceſs, and in ſuch Caſes 
the Affirmation of a Quaker is not to 
be taken. | 3 


Affirmation of 


Attoꝛneyv. 


Taylor againſt Fuller an Attorney, 
and Executor. Trin. 5 Geo. II. 
Cooke. 


An Attorney 
not ſuable A the Defendant as Executor ; he 


as Executor 


by Bill. demurred to the Bill, and concluded in 


Bar. Cur, He ought to have prayed 


Judgment in Abatement ; but this Pro- 


ceeding appearing to be wrong upon 
the Face of the Record, Judgment was 
given for the Defendant, quod billa 


caſſetur 


CTION by Bill brought againſt 


E 


199 
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Attomey. 35 


caſſetur niſs Cauſa, and was after- 


wards made abſolute. G/yde for the 
Defendant ; Baywes for the Plaintiff. 


| Adkin againſt Worthington an At- 


torney. Trin. 7 & 8 Geo. II. 
Swe Ee: | 
B filed againſt the Defendant ; in de Memo- 

the Defendant demurred, and Peclaration 
ſhewed for Caufe, that it did not ap- — 
pear by the Memorandum what the Natale of ch 
Action was, as Debt or Caſe. Cur”, The Ms ad. 
Tenor of the Bill ſet forth cerbatim in = — ſet 
the Declaration, ſufficiently ſnews the 


Nature of the Action, and it is not 


> abſolutely neceſſary, though it is the 


uſual Form, to ſet forth the Nature of 
the Action in the Memorandum. Chap- 
ple for the Plaintiff; Eyre for the De- 
fendant. 


Anonymus. 
Hill. 12 Annæ. 


A GREED that the Plaintiff, who Attomey no 


was an Attorney, ſhould have no —_— 


Bail, becauſe he had not delivered his Bill being deliver- 


before the Arreſt ; and therefore it was ed until after 


ordered that the Defendant ſhould bet. 


diſcha rged on a Common Appearance. 


D 2 Clarke 


363% Attoꝛney. 


Clarke an Attorney accinſt God- 


frey. Eaſter 11 Geo. I. 
Vorret. 


Atorney muſt OTat. 3 Fac. I. c. 7. Agreed per 


Bill before totam Curiam, that an Attorney 
Addon muſt deliver his Bill before he brings 


A an Action. 


Hirſe againſt Dixon. i 1 
ien 6 Geo. II. Z 
Cole. 

Attorney al- HE Court ordered Coſts of 
— ons Taxation to be allowed to an 

Attorney, there not being a ſixth Part 
of his Bill taken off. Hayres for the 
Attorney; Chapple for the Defendant. 


5 E 4 
Sum Total 75 15 7 I 
Deductions * 3 = 
Allowed 68 11 9 . - i 
Whereof paid 64 18 3 5 
' Remaining due 3 13 6 


: 


„ 


Attomey. 


Marſh 3 Carter. 


Thomſon. 


Mich. 8 Geo. IL 


Erjeant Birch moved that the Plain- 
tift's Bill delivered might be re- 


fp d to be taxed. 


Rule to ſhew Cauſe. 


Urlin for the Plaintiff, ſhewed for Cauſe 
that a Bond had been given for thee. 


delivered up. 
_ diſcharged, 
could never be ſafe. 


Ray 2 Jackſon. 
Eaſter 8 Geo. 


Thomſon. 


Debt five Years ago, and the Vouchers 
Cur, Let the Rule be 


an Attorney at this Rue 


HE Plaintiff was an Attorney, 


and this Action was for Fees and® 
Disburſem ents; the Plaintiff had delivered Abbrevia- 
to the Defendant a Bill, wherein ſeveral tions. 
Abbreviations were made, as Mr. for 


D3 


CY» 
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Attorney's 


Bill,afterBond 


iven and 


ouchers de- 


livered up, 


not to be tax- 


An Attorney? s 
Bill may be 
delivered with 


Maſter, pd. for paid, &c. At the Trial 
of this Cauſe there was a Verdict for 
the Plaintiff; but a Point was reſerved, 
whether the Plaintiff could ma: intain his 
Action upon this Bill ſo delivered with 
Abbreviations. Upon the Stat. 2 C. II. c. 
23. /. 22. it was inſiſted for the Plaintiff, 
that uy the Stat. 6 Teo. II. c. "FS to 


38 


the Engliſh Tongue, Proceedings in 


made in the Engliſh Language. The 


Attorney's 
Bill not to be 
taxed after 


Judgment. 


explain the Act to make Proceedings in 


Courts of Juſtice may be wrote with the 
like Abbreviations as have been uſually 


Court held the Delivery of ſuch a 
Bill, a Proceeding within the Deſcrip- 
tion of the Act of 6 Geo. II. and there- 
fore were of Opinion, that upon this 


Bill the Plaintiff could well maintain 
his Action; and gave Judgment for 


him accordingly. 


Clarke an Attorney againſt Taylor. 


Eaſter 8 Geo. II. 
Cooke. 


Plaintiff's Bill of Coſts might be 
refer d to be taxed, Rule to ſhew 
Cauſe, Chapple for the Plaintiff ;* it 


appeared that the Bill had been deli- 


vered fix Months ago, an Action 


brought, Interlocutory- Judgment ſign- 
ed, and a Writ of Inquiry executed. 


Ci”, This Application is too late, the 
Deſendant ought to have come in a 


reaſonable Time. Thomſon, Protho- 


notory, asked the Court if they would 


fix it before Judgment, but they would 


give no Opinion upon that, only on 
the Caſe before them. No Rule. 
| WT collier 


88 Glade moved that the 


| Attomey. 39 


Ecollier againft Dutoure: 
1 )ͥc 11. 4. 
, 1 Attorney delivered a Bill to When an At- 
Ibis Client, amounting to 3 / de ans 
45. 6 d. abated Tos. and received 4 /. Wy us. " 
14s. 6d. in full for his Bill; the taxed, the | 
7 Client afterwards got an Order that bn 
the Bill ſhould be taxed, the Protho- out ef the 
 F notary took off 195. 6d. Serjeant Ur- Bean 
in moved that the Attorney ſhould pay 9 
the Coſts of the Taxation, the Bill de- 
lvered being leſs by above a fixth 
Part than the Bill taxed. Rule to 
ſhew Cauſe. Draper for the Attor- 
ney, as the Sum of 4/7. 14s. 6d. was 
received in full, it ought to be deemed 
2 Bill for that Sum only, and the 105. 
= which the Attorney abated ought to be 
deducted out of what the Prothonotary 
has taken off. Cur, (Chief Juſtice and 
Juſtice Viiliam Forteſtue abſent) it 
muſt be ſo, diſcharge the Rule. 


) 4 i... 4 
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40 Attoꝛnep. 


The King at the Proſecution of 
 SouthwelP againſt Sheer. 
Mich. 3 Geo. II. 


Ann | HE Defendant, an Attorney, at- 
arreſled on f tending his Clients Buſineſs in 
Argument, Ieſtminſter-hall, was arreſted upon an 
ing his Clients Attachment for a Contempt, in not 
Waal, Paying Money allowed by the Court, 
Hall, dif- Curia und coce diſcharged him. 
Maule againſt Grubb. 
Trin. v Ge e.. 
enn ee 
— 0 E Forref? an Attorney, having 
4 PF attended the Prathonotary, on 
on the Protho- tax in g Coſts for not proceeding to Trial 
ag Cin this Cauſe, upon his Return Home 
Sa” out of the Was taken in Execution On a Capias ad 
King's Bench. Satilfaciendum iſſuing out of the Court 
of King's Bench. Serjeant Compns 
moved that he might be diſcharged. 
The Court ſaid they could not diſ- 
charge him from the King's Bench pro- 
ceſs; but the Scrjeant producing an 
Affidavit of Notice of the Motion, c. 
The Court made a Rule for the Officer 
and the Plaintiff. in that Action to ſhew 
Cauſe why they arreſte | Frreft, and 
why the Goods pledged with them for 
I | | his 


muſt be abſolute for his Diſcharge. 


rr r 


Attoꝛney ? 
his Enlargement ſhould not be return- 
ed. Birch for the Plaintiff; on ſhew- 
ing Cauſe it appeared that Forreſt had 
voluntarily given the Goods 'to the 
Plaintiff in that Action. Cur, Let the 
Rule be diſcharged. | 


| Pigot againſt Charlewood. 


Irin. 7 & 8 Geo. II. 


e rRns 161 | 
AO TION to diſcharge the De- 22 
LYL fendant who was taken in Exe- a what 


cution, whilſt he was attending as An attending the | 
Attorney at the Execution of a Wri 


of Inquiry. Rule to ſhew Cauſe, Ur- 8 a. 
lin for the Plaintiff. Cur”, The Rule charged. 


* 


o 


Collins againſt Griffen and others. 
The {ame againſt The ſame. 
Irin. 7 & 8 Geo. Il. 
G . ys 


FT*HE Defendants moved for an Attorney an- 


h Attachment : againſt their own nag wr" 
Attorney, Mr. Phelps, who had told of Thy . 


them that they had a very good Cauſe, 


but had given them no Notice of the 
Trial, ſo that a Verdict was had a- 
gainſt them without any Defence. Rule 


Attoꝛnev. 


1 
to ſhew Cauſe. On ſhewing Cauſe, 


Phelps laid the Fault upon Mhitaburcb, 
his Agent, who had ſent him only a 


Copy of the Iſſue, but no Notice of 
the Trial; Whitchurch ſaid it was the 


the Defendants have been miſled and 

amuſed, we muſt look upon the Perſon 

they employed, which is Phelps, and 

he muſt anſwer for the Negligence of 

his Agent, who in this Reſpect is as his 

_ - Clerk, Phelps may have his Remedy 

-- . | againſt Whitchurch, if he thinks fit, 

bdut Phelps is the only Perſon we can 

take Notice of, 79 let - 1 
- » - tachment go again elps. Belfit 

and Fyre Wo 4 Defendants ; Chapple 


for Phelps; Darnal for Whitchurch. 
4 $5 46 4 9 Hy 5 2 $546 +4 b 


Cooper againſt Sawyer. 


Coole. 


, 
# 


8 Erjeant Vyme moved for an At- 
— 8 OY tachment againſt Richard Hoa ſon 


beg - for practicing as an Attorney, he ha- 
terforejudged- ing been forejudged, and not reſtored. 
Wulle to ſhew Cauſe, aſterwards made 
: abſolute on- Affidavit of Service, no 
Cauſe being ſn ew. 


— 
s * . 4 : 
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Fault of his Clerk. Cur”, It is plain 
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Attozney. 


The King againſt Hodgſon: © 
Tin. 8&9 Geo. II. 


T HE Defendant being arreſted on pi 


| the | Attachment above awarded, on Payment of 
entered -into a Recognizance ; and now Olk. 


Serjeant Eyre moved that he might be 


diſcharged on Payment of Coſts ; VHynne 
for the Proſecutar, wauld. have had the 
Judgment ſet aſide, and the Coſts of 
the Writ of Error which had deen 
brought; but the Court ſaid they 
would only puniſh the Deſendant with 


therefore order d the Recognizance to 
be diſcharged on paying the Coſts. 


Thbomſon againſt Burton. 
Feoäaaſter 13 Geo. II. 
IN D the Defendant's Attorney Atuchment 
gave Notice to the Plaintiff 's At- granteda- 
torney, that the Defendant had ſurren- . 
dered himſelf to the Fleet Priſon, in Attorney, for 
Diſcharge of his Bail, when in Fact he Sing the | 
had not; upon this Notice the Plaintiff's d tn n 


Attorney ſtay d Proceedings for | ſome Defendant 


Time," but afterwards finding that the len men. 
Defendant had not ſurrendered himſcif,cuop dof his 
moved for an Attachment againſt Hui, OG 
writs 4 Which 


Award. 


which was afterwards made abſolute; 

but the Attachment was ordered to ſtay 

a Fortnight in the Prothonotary's Hand, 

that Hand might have an Opportunity 
of making the Plaintiff Satisfaction. 
| Skinner for the Plaintiff ; Urlin for 


_ | 


23 ö * 


Award. 0 2 


N Ts * 


Dickman againſt Hutherd and © 


thers. Mich. 4 Geo. 


Refuled to Sabin jon in Writing, Bey = = 
—_ Fo Rule of Court, to perform an A- 


8 to be made in Writing or by 
or grant an Parol; the Court refuſed to make the 


— Award a Rule of Court, on grant 


formance. an Attachment for Non- performance. 


becauſe by the Afſidavits it NAT 
to be a Parol Award. l 


ee > Cookſon 4 calf Monkhouſe 
2 5008 Eaſter 8 Geo. 1 
e 


gere. JErjeant os SER * an 0 


——5 tachment, for not performing a Pa- 
iParol Award, rl Award for Payment of y. 
r Rule to ſhew Cauſe. Chappie ſhewed 
Cavs, and inſiſted an ä ought 

. 8 not 


4 


not to go a Parol Award. Cur", 
It is a good Award, and an Attach- | 
ment ought to follow it, the Submiſſion 
is to abide the Award either by Word 
or un Rule e. 


Carpenter acainf Be = 
. - "BI 5 Geo. II. 
Cooke. 


IR nf: by Order of NI, Prins, Anime 
b the Referees award Coſts of Suit Court 8 


and Coſts of the Reference; the Pro- award C 
thonotary made a Doubt whether He OE 


could allow the Coſts of the Reference. on, Arbita- 


Cur”, If it had been on a Submiſſion tors by Bond | 


_ by Bond, and the Arbitrators had a- * 
| warded Coſts ſubſequent to the Bond, 
it would have been wrong ; but Arbi- 
trators appointed = Order of Niſi 
Prius, may allow Coſts ſubſequent to 
the r and therefore the Court 
directed the Prothonotary to tax the 
Coſts of the Suit, and alſo the Coſts of 

the Reference, but ordered him to di- 
ſtinguiſh them. 


Beck 


45 


\ 


Beck againſt Timbrel. 


Borret. 1041 


46 


Te ab- THE Plaintiff keeping out of the 


wn . — 1 Way, the Defendant could not 
at his ſerve her with a Copy of the Award. 
Houſe Skinner moved, on an Affidavit of the 
Fact, that leaving a Copy of the A- 


be good Service. (Chief Juſtice abſent) 
Rule to ſhew Cauſe. Hawkins and 
Birch ſhewed Cauſe, and it appeared 
by an Affidavit the Plaintiff had made, 
that ſhe had ſeen a Copy of the A- 
ward; Chief Juſtice, diſcharge the 
Rule before us, but let the Plaintiff 
ſkew Cauſe why an Attachment ſhould 
not go againſt her for not performing 
the Award. Cur, The . N a 
Copy of the Award at the Party's 
Houſe, goes upon the ſame Reaſon as 
leaving a Copy of a Rule. ; 


1 


Anonymus. 
Eaſter 6 Geo. II. 


Whew aDe- ET R E Chief Juſtice, Where Time 


of an Award Ward for the doing a Thing, it is e- 


and Place is appointed by an A- 


is not neceſ- quivalent to a Demand of the Per- 
wy. formance 


ward at the dants Houſe might 


tree Foremen of the Jury, fo that Writing in- 


formanee of the Thing awarded, but 
it is neceſſary to prove Service of the 
Award upon the Parties. l 


Potter gainſt Day. 
Mich. 7 Geo. I. 
Cooke, 
Erjeant Eyre moved that the Ver- — oy 


dict in this Cauſe might be ſet a- —— 5 
ſide; the Caſe was this, the Cauſe was ing a Refe- | 
refer d before the Afſizes to Arbitrators ne _— 
who awarded all Proceedings to ſtay, dant's Reme- 
and mutual general Releases te be aL 3 3 
notwithſtanding this, the Plainti 00s OG 
ceeded to Trial. The Court refuſed 

to ſet aſide the Verdict, and left the 
_ Plaintiff to his Remedy on the Ar- 
bitration Bond. 


Gatcliffe Pe” Dunn. 
wh Mich. 11 Geo. II. 1 
4 PON the Trial of this Cauſe, Submiſſon 


there was a Reference to the r 8 


2 made their Award in Writing _ 8 _ 
ented under their Hands and Seals, no indented. 


y 54 
The Arbitrators Es their Award 
in Writing, but not indented. Eyre 


and Ur/n, — moved for an 
1 — a 


Award. 
Attachment for not performing the 
Award ; and a Rule was m to 


ſhew Cauſe. | 
Wright and Compns ſhewed for Cauſe, 


that the Award = not Indemed, and 
therefore * not purſue the Submiſſion. 


1 Salk. 71. 

Chief "Juſtice, The Word Indented, 
is wholly immaterial, and is as Ridi- 
culous as if it had been ſaid that the 
Award ſhould be made upon Gilt Paper ; 
the King's Bench will never ſuffer an 
Award to be objected to for want of 
Form, and this is Form. 

Cur” unanimous, this is a good A- 


ward. Attachment granted. 7 


Bail, 


N hol againſt Dulehuny 


- [MR 12 Geo. II. 
Thum fon. 
Flidavit of Debt, Defendant Ar- Affid avit of 2 
reſted and held to Bail. Serjeant Pe, made by 


| Hay ward moved that the Defendant, victed of Fe- 


might be diſcharged upon a Common lony not ſuffi 
cient to hold 


Appearance, becauſe the Party who! 
made the Affidavit of the Debt, and who e ir 


was the Plaintiff's Wife; had been con- [wa * _ 
victed of picking Pockets, been tranſport- dabit. 
ed, and afterwards had received Sentence 

of Death for returning from Tranſporta- 

tion; the Record of the Conviction 

was read in Court. Rule to ſhew 

Cauſe. Urſin for the Plaintiff, offered 

to ſupply this Defect by new Affidavits, 
proving a Confeſſion of the Debt, and © 

that the Defendant intended to leave 

the Kingdom. Cur, This is no Affi- 

davit in Law, it is a mere Nullity, 

and the Defe& cannot be ſupplied by 
ſubſequent Affidavits; tte Dcfendant- 

muſt be —_— WET : 
| - Jones | 
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Janes ace Leighton, Bart. 
Eaſter 9 Geo. II. 


Attorney if he HE Queſtion was, Whether an 
— Attorney undertaking to file 


rr ' ſpecial Bail is bound to do it, when 
no Affidavit there is no Aﬀidavit filed of the Debt? 
of the Pebt. C, If an Attorney undertakes, he 
engages at all Events, and whether 
there was an Affidavit or not is not 
material, he muſt file Bail. Birch for 
on Attorney , Wright ont the Plain- 

3 


Huggins acainf Bambridge. 
Hil. 12 Geo. II. 


Barret. 5 


Bail fut in apias ad reſt Winner indorſed | 
CO Af, for Bail being iſſued againſt the 


given before 


Are, held Defendant, he — 1 the a of it, 


good, Plan and before he was arreſted put in Bail 
ting vii before a Judge, and gave Notice there- 
20 Days after of to the Plaintiff's Attorney, but he 

= + regarding the Notice, cauſed the 


Defendant ar- 


reſted after Defendant to be arreſted, who being in 
— Cuſtody, moved for a Superſedeas, 
which upon a Rule to ſhew Cauſe was 
granted, the Court being of Opinion 

that the Plaintiff not having excepted 


ta the Bail within 20 Days after No- 
| ice, 


Wait: 4 


| tice, the Bail ought to ſtand. Eyre 
for the Plaintiff; _—_— bor the De- 


fendant. ff 775 


| Huggins Fe" aner. 
Eaſter Th Geo. II. 4 
are, 


HE Defendant before Arreſt pr dan put = be- 
in Bail to a Capras au r k 
a before a Judge, 4 and gave No- — 
tice thereof to the Platmif” $ Attorney, ent. 
but he not being ſatisfied with the Bail, 
_ cauſed the endant to be arreſted; 
who- ther applied to the Court, 
and obtained a Rule for the Plaintiff, and 
Duel the Sheriff's Officer, who arrefl- | 
ed the Defendant, to ſhew' Cauſe 2 f 
au Attachment ſhould' not iſſue 
them. Upon fhewing Cauſe the — 
was of Opinion, that before an Arreſt 
Bail cannot be regularly put in before 
a judge without Conſent, but may be- 
fore the Return of the Writ after an 


Arreſt. Burnet and Bootle for the 


Plaintiff; Skinner, Mynne and As ar for 
the Defendant . 
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Garnet againſt Heaviſed - 
Lr 


Thomſon. - hether 
Bail on a OT ION that Proceedings upon 
the Bail- Bond might be ſtaid 


Teſtatum. 0 
upon putting in ſpecial Bail, paying 
Coſts, pleading the general Iſſue and 
taking Notice of Trial within Term; 
and that the Defendant might have ten 
Days Time to put in ſuch ſpecial Bail; 
the Plaintiff had ſued out a Tefatum 
Attachment of Privilege from Middle 
| ſex into the County of 2ork ; the De- 
fendant by Miſtake put in Bail as in 
a Porkſhire Cauſe, and filed the Bail- 
piece with the Filacer of the County 
of Zork. Rule to ſhew Cauſe, which 
was afterwards made abſolute on hear- 
ing Counſel on both Sides. 


Sibſon againſt Britton. 
2 r 1 
On a Habeaa A N Action was brought in the Court 
eee of the Sheriffs of London; the 
to put fn Defendant brought a Habeas Corpus 
ll tillferved cum canſa, and removed the Cauſe 


| — into this Court, but not having put in 
Bail the Plaintiff ſued out a Proceden- 


ao. Serjeant Skinner moved to ſet _ 
| the 


"Bail, 93 

the Procedendo, becauſe there was no 

Judge's Order for the Defendant to put 

in Bail. The Queſtion was, Whether 
the Defendant ſhould not at his own _ 
Peril put in Bail, or whether the Plain- 
tiff ſhould not procure a Judge's Order 
and ſerve it upon the Defendant, that 

unleſs Bail be put in, a Procedendo ſhould 

be awarded. Adjudged per totam Curi- 

am, That ſuch an Order was neceſſary, 

: — : therefore the Procedendo was ſet 
aſide. | 


Field againſ} Walford. 
| Hill. 3 Geo. I, 

Borret. | 2 
EBT on a Bond to the Sheriff, Tue eng 
taken upon an Attachment iſſuing ®**=* =" 
out of this Court for a Contempt in ment for a 
not paying Coſts; the Defendant craves Contempt. 
Oyer, and pleads the Statute of 23 H. 6. 
c. 10. and that the Bond was taken colbre 
 Offcii, the Pla ntiff demurs. Cur ad- 

viſar” 17 Nov. 4 Geo. I. Judicium pro 
Def. per totam chrium. 


E3 Wa: 


Waddington 
Hill. 1 Geo. II. 


7 


i Cole. 
ale Hf. EBT. upon a Bail-Bond to tbe 
on an At- Sheriff ur upon an Attachment out 


tachment for f Chancery for a Contempt. The 

— Court held "that the Sheriff MEET not 
take Bail upon an Attachment for a 
Contempt; Judgment Nil for the De- 
fendant. 


The King againſ} Sleigh. 
Mich. 9 Geo. II. 
Thomſon. 
. 's CO R, Neither the Sheriffs of 
| don, or any other Sheriff can t 
wore Bail to an Attachment for a i Contempr, 
ſuch Bail thereto can u gol ho bar 


* 0 N 


Jackſon Kan becher 
Hill. 13 Geo. I. 
If an Adlon Che. 


Op. a | HERE was a Judgment ob- 
— — tained, and a Writ of Error 
ſhall give Bail brought ; and pending the Writ of Er- 
hy in the Tor, an Action of Debt was brought on 
Original Ac- | the 
tion; aller if Yui in the Original Adieu. 


the Judgment; and now Mynne moved 
to have the Defendant diſcharged on a 
common Appearance, and for an Impar- 
| lance until the Writ of Error ſhould be 
determined; as to the common Appear- 
ance to the Action of FT on 2 ; 
udgment, es, Chief Juſtice, ſai 
— he had 2 of latte Tracey 
concerning the Practice of this Court 
about Bail in ſuch Caſes, and he in- 
formed him that the conſtant Practice 
was, that if Bail was given in the O- 
riginal Action there was no need of 
Bail in the Action upon the Judgment; 
but if none in the Original Action, then 
there muſt be Bail on the Action up- 
on the Judgment, and in this the Court . 
_ accorded ; as to the Imparlance till the A 
Writ of Error was determined, the ter Error, the 


Plaintiff may 


Court took Time to conſider; for the ed t 
Chief Juſtice ſaid the King's Bench al- Judgment, 
ways granted an Imparlance, and that Þutnot torake 
it was ſo ſettled in that Court, upon e eee 
great Conſideration in Lord Parker's termined. 
Time; but the Prothonotaries informed 
the Court that the Practice in this 
Court was otherwiſe; for here the 
Court gives the Plaintiff Liberty to 
proceed to Judgment, but not to take 
out Execution, and that was ſo deter- 
mined Trin. 9 Ge. I. in a Cauſe of 

Cue againſt Alam; ſed 4jornatur; and 

195 ©  - 
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Bail. 
the Rule in that Cauſe ordered to be 
produced; Poſtea the Rule was pro- 
duced, and the Court gave the Plain- 
tiff Leave to proceed to Judgment, but 
not to take out Execution till the Writ 
of Error was determined. . 


Revel againſt Snowden. 
+ Mich. 6 Geo. II. 
1 Borr 1 . | . W 
__ N the Treaſury Chamber. The 
nf Defendant put , Bail to an Action 
Debr on the Plaintiff recovered Judgment, and 
—4 in the Bail ſurrendered the Defendant, who 
the Original Was afterwards diſcharged by Superſe- 
Action, if that dat, upon which he entered an Ap- 
Bail be diſ- : £3 
charged by Pearance ; after which the Plaintiff 
having fur- brought an Action of Debt upon the 
a rg Judgment, And now the Queſtion 
Was, Whether upon this Action upon 
the ſudgment, the Defendant ſhould be 
held to Bail? The Judges agreed that 
when Bail is put in tothe Original Ac- 
tion, no Bail ought to be put in on 
the Action of Debt upon the Judgment; 
þut if no Bail be put in to the Original 
Action, then Bail muſt be put into the Ac- 
tion of Debt on the Judgment; in this 
Caſe the Bail in the Original Action, ha- 
ving ſurrendered the Defendant, were diſ- 
charged, and therefore it is the ſame 
| as 


as if no Bail had been put in tothe Original TG. 
Action, and conſequently there muſt be 


5 Bail put in to the Action of Debt on 


the Judgment. Sed vide apts Hit 


8 Geo. 2. 


Weym an againſt Weyr man. 
—__* Mich. 10 Geo. II. 
Thomſon. _ we 
HE Plaintiff recovered a Judg- Bail muſt be 
ment in this Court; the Deten- oo prin : 
dant brought a Writ of Error and 3 if 
put in Bail thereon; after, pending the 20 Bail in he 
Writ of Error, the Plaintiff in the O- — uy 
riginal Action brought an Action of be put in ona 
Debt on the Judgment, and held the es oh 
Defendant to Bail, Serjeant Eyre mo- _ 
ved that the Defendant might be diſ- 
charged on a common Appearance 
he agreed that as in the Caſe of Zack- 
ſon and Ducket, if there was no Bail 
in the Original Action, there muſt be 
Bail in the Action of Debt upon the 

udgment ; but if there was Bail in 
the Original Action, then no Bail was 
required on the Action of Debt upon 
the Judgment; but he ſaid that in that 
Caſe it did not appear that Bail was 
put in on the Writ of Error, which 
is done in this Caſe, ſo that here the 
Plaintiff hath Bail ſufficient to anſwer 


his 


58 


—  s 
his Demand. Serjeant Chappe oppoſed 
this Motion, and ſaid by the Practice 


ol this Court Bail muſt be put in on the 


Action of Debt upon the Judgment, if 
there is no Bail in the Original Action; 
and there was no Diſtinction whether 
there was Bail on the Writ of Error or 
not ; that as to the Plaintiff's having a 


Security for his Demand by Bail on 


the Writ of Error, there might be 


Accidents whereby fach Bail might not 


be liable, orde Carth. 520. as by the 
Writ's being quaſhed, the Death of the 
Chief Juſtice, or otherwiſe. The 
Court agreed that there was no Di- 
ſtinction where Bail was put in on a 


Writ of Error or not, but that by the 


Practice of this Court, if there was 
Bail put in on the Original Action, no 
Bail ſhould be put in on the Action of 
Debt upon the Judgment; but if no 
Bail in the Original Action, then there 


muſt be Bail on the Action of Debt 


upon the Judgment. And therefore 
refuſed to diſcharge the Defendant 
upon a common Appearance. 


Bilſon 


| Bilfn axainſ 8 1 
Fil. 5 Geo. II. 


1 Action was *. eint a — 
Soldier for a Sum under 10 J. the on a judg- 
Plaintiff recovered in the Action, and ment for a- \'1 


the Debt and Colts / amounted to tho "he On. 


15 J. upon this Judgment the Plaintiff gina 

brought an Action and held the Defen- % 

dant to Bail; and now the Court wass 

moved by Serjeant Chapple, . 

common Appearance might be taken 

for the Defendant. Upon the. Statute _ ; 
Geo. II. to prevent Mutiny and De- 

Ae he being a Soldier, this Mat- 

ter was fully debated, and the Court 

ſaid that this being an Action of Debt 

upon a Judgment for above 107. the 

Act of Parliament did not extend to it, 

and therefore refuſed to diſcharge the 

Defendant upon a common Wen 


ance. | 12 | 


Bowler againſt 8 ale. 5 s | 
Mich. 5 Geo. II. 0 


OTION to diſcharge the De- Geke 


fendant upon a common Ap- « College held 
pearance, by Virtue of the Act for to Bail not be- 
preventing Mutiny and Deſertion, he js > r. 


being vice. 


being an Out Penſioner of Che/ſea-Co/- 
lege, denied, ſuch Out Penſioners not 
being Soldiers in actual Service. Dar- 
nal for the Plaintiff; Eyre for the De- 


Nichols and others againſt Wilder. 
| Eaſt. 6 Geo. II. % ONS 
2 Cooke. E 
Soldier held to OErjeant Darnal moved to diſcharge 
Naben O a Soldier upon a common Appear- 
Action upon | , g 
a Judgment, ance ; he was arreſted in an Action of 
1 Debt upon a Judgment for above 10%. 
' ginal Acton but the Original Action upon which the 
was under judgment was recovered was under 
10/. Upon hearing Serjeant Chapple 
for the Plaintiff, who cited the Caſe 
of . and Smith, ſupra, the Court 


refuſed to diſcharge the Defendant. 


Mitchel againſ® Wharton. 
„ Tri60c'7 Geo. 
Out Penſioner err Comyns moved to diſcharge 
of Chelics, the Defendant out of Execution, 


2 he being an Out Penſioner of Chelſea- 


vice. College; refuſed, he not being a Soldier 


in actual Service; the Caſe of Borules 
againſt Ozpens was cited by the Court. 


Flanders 


mn = 


Flanders againſt Nichols. 
Eaſter 13 Geo. II. 

Udgment upon Writ of Inquiry in 4 Soldier 

J the Palace Court, for 114 1 L. 4d n 
ig. 3 l. 17 5. 4d. Damages, and 7 l. on an Ace 
145. Coſts; the Defendant moved the meat if 
Judge of that Court, that no Executi- the Original . 
on might iſſue againſt his Perſon, he Debt was un- 
being a. Soldier in his | Majeſty's; Ser- rb. 
vice, which was ordered accordingly, 28 
with Directions to the Defendant to 
apply for Coſts in Caſe his Perſon ſhould 
be taken in Execution; the Plaintiff 
brought an Action of Debt upon that 
Jod ent in this Court, and held the 

efendant to Bail, who moved that the. 
Bail- Bond might. be delivered up on en- 
tering an Appearance and for Coſts. 
Rule to ſhew Cauſe. On ſhewing 
Cauſe the Court was of Opinion, that 
tho the former Acts of Parliament have 
proved defective in preventing Soldiers 
being taken out of his Majeſty's Ser- 
vice, yet the laſt Statute of 13 Geo. II. 
is ſufficient, the original Debt being 
under 10 And the Plaintiff ha- 

ving proceeded to hold the Defen- 
dant to Bail, after he knew the Opinion 
of the Judge of the Palace Court; 

bak ws : the 


Bail. 


the Rule was made abſolute in i0to · 
Skinner tor the Plaintiff; Agar for the 


Defendant. 


Duncombe againſt Motteram and 
others. . 2 & 3 Geo. II. 


—— 


med in the 
"Tom Aha "ho Defendant might 


— held to "Bail upon an Affidavit in 


fits. 


this Action, which was for meſne Pro- 
fits. And he produced a Rule made 
Paſ. 1 Geo. 2. Pulleyne & u againſt 
Richardſon, where the "ike had bern or- 
dered; the Judges ſaid it had not been 
ufually done; and Forteſcue faid it had 
never been done fo in the King's Bench, 
yet it was very reaſonable; and as it 
had been ſettled in the Caſe cited, they 
ordered the Defendant Morteram to be 
held to Bail for 500/. but would not 
order the other Defendants to be held to 


Bail, they being only his Underte- 


nants, 


Had⸗- | 


— e r ‚ ‚‚r ENT ET TEENS 
— 2 0 5 o — 2 


- — ” : 


Bail; =_ : 2 


Hadderweek againſt Catmur. 
Mich. 7 Geo. II. 
N Action was brought againſt the On hangs > 


ed an Order to hold the Defendant to R 
Bail. Serjeant Skinner moved that the nf che Be. 
Defendant might be 3 on a fendant had 
common Appearance, and produced an wig an the 
Afﬀidavit that the Plaintiff being gone receiving Ad- 
a Voyage to Guinea, his Wife receiv- — . 
ed Advice of his Death, ſome ſhort Dosh. 
Time after which, the Defendant mar- 

ried her; whereupon the Plaintiff arri- 

ving in England brought this Action. 

The Court ſaid this was an unfortunate 

Caſe, but could not diſcharge the De- 

fendant on a common Appearance, as 

it would be Eg: the Quſe on 


a Motion. 


Defendant for a Criminal Con- converſation + 
verſation with the Plaintiff's Wife, the ae. 
Upon an Affidavit of the Criminal hagge N 
Converſation, Juſtice Reeve had grant · Deſendant oa 
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Cooke and others againſt Sankey, 
Trin. 7 & 8 Geo. II. 


3 Defendant might be diſcharged up- 
Ground ad ON a common Appearance; the Action 
raking away was Treſpaſs for entering the Plain iff's 
Hop. Pole. Hop-Ground and taking away his Hop- 
DPooles; the Plaintiff had made an Affi- 
davit before the Filacer of the Fact, 
and that the Defendant had carried a- 
way Twenty thouſand Hop-Poles, to 
his Damage of 40. upon which the 
Defendant was held to Bail. Darnal 
inſiſted that in Treſpaſs the Defendant 
could not be held to Bail without a 
Judge's Order. Cur, The Statute makes 
no Difference in Actions, it may be 
reaſonable to have a Judge's Order in 
Batteries, but in ſuch a' Caſe as this 
it is not neceſſary; ſo refuſed to make a' 
Rule to ſhew Cauſe. | 


4 


1 Blick 


Bail. wk 2 


Blick againſt Halfpen and his Wife... 
- Eaſt. 8 Geo. II. etal 
Borret, | 


IN the Treaſury: Motion to diſ- In an Afton 
1 charge the Wife upon a common and Peme, it 
Appearance, this was an Action of the Viſe be 
Trover for Goods detained by the aan ten. f 
Wife, the Defendant; the Wife was dicharged on | 
arreſted but the Husband was not; a e mmon 
theſe Caſts were cited by the Attornics, _— | 
Salk. 114. Noy 79. I. Jones 143. arrefted. 
Telverton 165. Eyre, Chief Juſtice, 1 
cited the following Caſes, Cro. Car. 

118. Rolls Mr. 583, and two Caſes 
in Banco Regis out of his own Note 
Book, viz. Clarkſon verſus Watkinſon, 
Trin. 9 Anne, where it was held that 
if an Action be brought againſt Huſ- 
band and Wife, and the Wife only is ar- 
reſted, ſhe ſhall be diſcharged upon 
common Bail, and the Reaſon was, that 
otherwiſe the Husband might contrive 
the Impriſonment of the Wife; but if = 
the Husband and Wife are both arreſted | 
they cannot be diſcharged without Bail 
put in for both, and the Reaſon of that 
is, that otherwiſe a Woman may | _ 
marry a Man in Priſon and defraud her 0 
Creditors. And the Court of King's 8 
Bench held the : 4 in the ſame Term, 
| | | in 


e lhe) = IB 12. I. , 2 
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Feme Covertin a Cauſe of I/raworth againſt Mil. 
cution not  {amſou and others. It was agreed that 
be diſcharged. there was a Difference between Meſne 

Proceſs and Execution, for if ſhe had 

been taken in Execution ſhe could not 

have been diſcharged. + The Pets, 
made a Rule to diſcharge the Defen- 
dant on a common Appearance. 


Ruſſel againſt Gately. 
Eäaſt. 11 Geo. II. 
Order for HE Plaintiff brought his Action 
f for a malicious Proſecution, oi. 


Defendant to 
Bail for a ma- for Indicting him for a Forgery; 


_— roſe. upon Affidavit of the Fact, Judge 
charged, the Compns made an Order that the De- 
Plaintiff ha- fendant ſhould be held to Bail for 
—— 200/, Motion by yre, Parker and 
Deſect in the Hayward, Serjeants, that a common 
— Appearance might be accepted. Rule 
* to ſhew Cauſe. Upon ſhewing Cauſe, 
it appeared that the Plaintiff had been 
acquitted upon a Defect in the Indict- 
ment, and not upon the Merits. ynne 
and Wright for the Plaintiff. . 
Chief Juſtice, There is no Founda- 
tion to hold this Man to Bail, for it 
ſeems unreaſonable to held a Man to 
Bail when the Inditment had no effect; 


I think the Order for holding him to 


Bail 


Bail. 


common Appearance taken for him, 
Cur unanimous, and ſaid though we 
have it in our Diſcretion to order Bail 
in ſuch a Caſe, it muſt be only uſed 
where the Merits of the Indictment 3 | 
have been gone 88 for otherwiſe it 


| 
Bail ought to be diſcharged, and a 1 
| 


would be : great n er to 


Proſecutors. 


| 

| 
” Male, Aſſig nee of the e Sherif, 4. : - 
{hy Trait H. Mitchel. | 
Mich. 3 Geo. II. 


Borret. © 
Monday th HE Defendant mo- Bail- Bond to 
f Novemb. L ved on the Statute 2 


12 Geo. 1. b. 29. to ſet aſide a Judg- Sum ſworn to. 
ment on a Bail-Bond. The Plaintiff 
had ſwore his Debt to 28 J. The She- 
riff of Lincoln took a Bai!-Bond in 68 J. 
which was 12 J. more than double the 
Sum ſworn to. Haynes for the Plain- 
tiff. The Court ſeemed to think the 
Sheriff had done wrong in taking the 
Bail-Bond in more than double the -- - 
Sum ſworn to; and gave the Defen- 
dant Leave to plead the Statute if he 
thought fit, on Payment of Coſts, but 
ſaid it would have been right for the 
Sheriff to have taken the Bail-Bond in 
ay --- | double 


Bail. 


double the Sum ſworn to, and indeed 
it on the Writ. 


Nott againſt Stevens. 
| Hil. 3 Geo. II. 
—— \EBT on 2 Bail-Bond brought 
or — by the Executor of the A- 
tor of che Al. ſignee of the Sheriff. Demurrer. It 
_ was inſiſted for the: Defendant, on the 
Statute for the Amendment of the Law, 
that as the Aſſignee was dead, the Right 
of Action could not devolve on the 
Executor. Baynes for the Defendant ; 
Corbet for the Plaintiff, Judge Forte- 
ſcue ſaid that the Statute deſigned a 
Benefit to the Plaintiff, and not a Pre- 
judice, and there are no ive 
Words in the Statute. Chief Juſtice, 
Price and Forteſcue. wie gment far the 
Plaintiff, Denon ents 5:09/t; 


Ormond, Aﬀgnee of che Sheriff, 
3 _ againſt Griffith. | 
Hail. 7 Geo. II. 


Plaintiff may C Erjeant Chapple moved to ſtay pro- : 
Ae an Af, O ceedings upon the Bail-Bond ; the 


ment of 


—_ Bont Caſe was this, The Defendant in the 
and proceed Original Action put in the fame Bail 


- yg 17 gg, above as were Bail to the Sheriff, to 


cepted to C "HERS 
CE tow. E 1 | 


- which the Plaintiff, ks to the Rule 5 
o Court for that Purpoſe, Mic. 
excepted, and becauſe the Bail did not 

| juſtify, took an Aſſignment of the Bail- 
Bond. Serjeant Chapple moved that 
Proceedings might be ſtay'd, and in- 

ſiſted that the Plaintiff by taking an 
Aſſignment of the Bail-Bond had made 

the Bail put in above, good. Adjourn- 

ed. Afterwards the 8 held that 

the Plaintiff ns _— on the Bail- 


Bond. 


Downes PO" Nichols. 
Mich. 12 Geo. II. 

Cooke. 
C4 PTIAS returnable, Tres Mich. n a 8 

20 _ the Plaintiff took an Af- _— 

gument of the Bail-Bond on the 31ſt Bu | 
of Od. and on the ſame Day ſued out Suit il cighe 5 

a Capias upon the Bail-Bond. Ser- YO 
jeant Aar moved that the Proceed- aypearance- / 
ings might be ſet aſide, for that this Day are en. 
being a Country Cauſe the Defendant Pad. 
had eight Days after the Appearance, 
_ excluſive of the Appearance-Day, to 
put in Bail, and therefore the Bail- 
Bond was abgned, and put in ſuch too 
ſoon. Rule to ſhew Cauſe. Capper 
for the Plaintiff, ſaid that the Bail- 
Bond might be aff gned at any Time, 


mm though 


ft o 
> 
* * * 4 * S 


though it could not be in Suit, 
which are the Words of the Act of 
Parliament, and Rule of Court. Cur 
(Chief Juſtice abſent) that Matter need 
not now be decided, the Bail-Bond was 

actually put in Suit on the z iſt of OF. 

Which was too early, it ought not to 
haye been done till the firſt of Noe, 
=” the Rule be abſolute. 


| Orpwood againſt Bannjere 
Mich. 8 Geo. II. 
Cooke, 
Terms of 1 Bail being put in and - 
—— fied, Proceedings upon the Bail- 
the Bal. Bond, Bond were ſtaid upon Payment of Colts, 
receiving a Declaration, pleading the 
General Iſſue, and taking ſhort Notice 
of Trial for the laſt Sitting in Term. 
Tous! =] Chapple for the Plaintiff ; Skinner for 
after Defen- the Defendant, Immediately after 
dant bound to Sinner moved that the Venue might 
Ren Inne n be changed from London into the 
| rake ſort Country. Cur, Tho; you have not 
— * pleaded, you are bound by the Rule to 
27. - NG bebides the changing the Venue 


would i in eſſect be putting off the Trial. 


Ward 
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Ball. 
N an Attorney againſt Alder 
ton. Faſt. 13 Geo. II. 


CTION in Middleſex,-and Writ 8 
returnable the firſt Return of this ker rob 
Ter the Bail- Bond was aſſigned; the Payment of 
Defendant put in Bail, who juſtified in , d 
Court, and then moved after the ee eee 
Sitting within the Term, that Proceed- 8 2 Tri- 
ings on the Bail-Bond might be ſtaid a. 
on Payment of Coſts; the Plaintiff in- 
ſiſted that he had been delayed a Tri- 
al, and therefore the Bail-Bond ought 
to ' ſtand as a Security; but it appear 
ing that the Plaintiff by not having de- 
livered a Declaration in the Original 
Action de bene eſſe, or otherwiſe, 
had delayed himſelf; wherefore the 
Motion was granted. Agar for the 


. Time for the Defendant. 


Pigot againſ? Berrilfe. By, 
Mich. 6 Geo. 3 
BVorret. 
8 being - tified, Serjeant Eyre Hail bring 
moved that the peremptory Rule em ptory 
againſt the Sheriff might be diſcharged Rule again 
on Payment of Coſts. Rule to ſhew gighurged, 
; Cauſe, Serjeant Chapple ſaid that the tho the cr 
F 4 Plaintiff oh * 


| Bail. 


Plaintiff had loſt a Trial, and there- 
fore prayed that the Bail might be 
bound not to ſurrender, Gur, That 
will alter the Recognizance ; jet the 
peremptory Rule againſt the Sheriff 
| be diſcharged on Payment of Coſts. 
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Champion againſt Townſend, 
Mich. 12 Geo. II. 
Cooke. 


Bail when ta- 0 a Cepi Capias returned the 
_ — Plaintift gave a fix Day Rule 
— I=. for the Sheriff to bring in the Body of 
ſolyent, She- the Defendant. Serjeant Vrigbt mo: 
riß lable. ved that the Proceedings againſt the 
Sheriff might be diſcharged ; the She- 
riff on the ſourth of Auguſt laſt took 
Bail, which Bail were then good, but 
arc ſince become Infolvent ; the Sheriff 
is obliged to take Bail by the Statute 
23 Fl. 6. c. 10. Cur, We cannot grant 
your Motion, but let the Rule be en- 
n wy three Days longer, 


Gwinnel 


. Ball. 


Gwinnel againſt Proctor. 


Mulich. 4 Geo. II. 
Foley. © 


due. 


7—5 JI came into Court, to 


juſtify themſelves as Bail in this and 


ſeveral other Cauſes ; the Attornies for 


the reſpective Plaintiffs being preſent 


jn Court, objected that theſe Perſons 
were common hired Bail, made it a 


Trade, and got conſiderable Advaritage 


Forreſt, one of the Attornies, aſ- 


ſerted this very ſtrenuouſly, and refer'd 
to the Filacers Book then in Court, 
whereby it would appear that they 


then ſtood as Bail in a great number 
J CEE... | 
The Court demanded of them, par- 
ticularly S——r and $——/7, how 
many Cauſes they were Bail in, they 
owned they were then Bail in about 


fifty Cauſes, to the Amount of 30,0004 


or thereabouts. „ 
| The Court then ask'd and 


„, the Bail in this Cauſe, if tex Z 


wou 


7— Nr, a Serjeant at Mace 
W—m SI, his Yeoman and 


. 5 
* 
# 
* 2 , 
ws » 


N an Action upon the Caſe for Hired Bail 
20 l. and Oath made to 19 J. 105.9 


3 , h EST — 
- _ 5 
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Bail: 


would ſwear themſelves worth 1 91. 105. 


after all their Debts were paid, ſup- 
poſing all the Recognizances of Bail 
wherein they ſtood bound ſhould come 
upon them; and put the like Queſtion 
to r in the other Cauſes; to 
which they all anſwered they were not, 
and were thereupon rejected as Bail by 


the Court. 


The Court ordered the Recognizan- 
ces in which they were bound to be 
ſearched for, which were as follows; 
prour the Affidavits in Mr. Secondary 
Townſend's Office, 9280 

Affidavit of the Plaintiff's Attorney 
gth of Nov. 1730. That in the Book of 
Mr. Faugban, Filacer of the Court of 
King's Bench, 7— r, Serjeant 


at Mace, and / . $S——l/, his 


Yeoman, became Bail in the four then 
preceding Terms in above twenty 
Cauſes, and J in a great many. 

Affidavit 12th of Nov. 1730, That 
in the Book of Mr. Eyre, Filacer, of 
this Court, they were Bail as follows. 


—— 2 


28 


bY oh J. d. 
The 4 laſt Terms Ci 2932 12 2 
This Mich, Term * 3308, oo 
1a all 37 Cauſes 5240 12 2 

3 Ee 
E 


The 4 laſt Terms 12 Cauſes 1848 11 0 
. Thus Mich, Term 8 Cauſes 2042 11 © 


— — 


In all 20 Cauſes 3891 


Lin, 
1 
The 4 laſt Terms 2 Cauſes 61 O © 
This Mich Term 8 Cauſes 829. x 8 


In all 10 Cauſes 890 7 7 


„ Mr. Juſtice Probyn's Book. 
The 4 laſt Terms, S in 26 Cauſes 


This erm — 


In all 47 


| Theg laſt Terms ir in 17 Cauſes 
This Term — — 7 — 
In all 26 

And 


* 
—— 
* — —-—-— 


peared, that S and & 


3 | Bail. 

And by the Account which was ve⸗ 
ry long and particular (containing the 
Names of the Cauſes, Times and Sums 
in the Recognizances) and annexed to 
the Affidavit of the 1 2th of Noo. it ap- 
[] had 
been Bail in near as many Cauſes with- 
in the beginning of that Term, as in all 
the preceeding Terms. And that 
$ vas Bail, iz. 26th of OFF. 
in Mr. Ezre the Filacer's Office, only 
in 14 Cauſes, for Sums amounting to 
2005 J. 125. 6d. 3 
| Upon Motion; on reading the ſaid 
two Affidavits, a Rule was made in this 
Cauſe for I to attend the 


Court, and ſhew Cauſe why an Attach- 


ment ſhould not go againſt him; and 


upon Tueſday the 17th of Noo. he at- 


tended, but ſhewing na Cauſe was 
committed to the Fleet. 
Thurſday the 26th of November, 
Mr. . / was brought into Court, 
urſuant toa Rule made the Day be- 
re; and upon his humble Petition, 


- ſetting forth that he had made Satisfac- 


tion ta the Plaintiff, and paid his whale 


Debt and Coſts, and acknowleging his 


Offence and the Juſtice of the Court 
in their Puniſhment of it, and promiſing. 
not to offend again in the like Kind, he 


Bail. 77 

Was diſcharged with a ſevere Repri- "i 
This practiee of the Serjeanis at Mace 

and their Yeomen, being laid before 

the Lord Mayor and Court of Alder- 

men, they made an Order to prevent 

the "like for the future in the City 

Courts, and to revive an antient At 

of Common Council made againſt uch 
een "Bi es 


Goſwell an i Attorney again Bunt at 
Cooke. . 
H E Defendant's 1 filed — to 
Bail in Time, the Plaintiff gave — x ter 
Notice in Writing to the Defendant's Bail-picce. 
Attorney that he excepted to the Bail, 
but did not mark the Exception on the 
| Bail-piece; the Defendants Attorney 
gave two or three Notices of juſtifying, 
and at laſt the Bail did. juſtify. 
Motion to ſtay Proceedings againſt = 
Sheriff, a Queſtion aroſe, Whether the 
Plaintiff ought not to have marked his 
Exception on the Bail-piece ? Gur”, 
The Plaintiff ought to — entered 
bis Exception on the Bail- piece, and as 
he did not, the Bail is become abſolute, 
notwithſtanding the Defendant's ſeveral 
Noche of jg; z therefore at 
| Rules 


Bail: 


Rules againſt the Sheriff muſt be at 
charged. 


Sim ah again Aſhburn. 
Mich. 12 2 Geo. II. 


Borret. 


1 HE Defendant niet jon 


the 26th of June, which was at- 


how og 
| Defendant has ter r laſt Term; the Plaintiff on the ſame 


Dann of d Day. to the Bail, the Bail juſti- 


next Tem fied before Mr. Juſtice Deuton, at his 
— Chamber, which the Plaintiff objecting 
to, the Defendant gave Notice that the 
Bail would juſtify in Court on the firſt 

Day of this Term, or as ſoon after as 

Counſel could be heard; the Bail not 
juſtify ing then the Defendant gave Notice 

of juſtifying on the next Day, but they 

failing again, the Plaintiff took an Aſ- 

ſignment of the Bail-Bond ; on the 28th 

Day of OF. the Bail juſtifyed, Ser- 

jeant Hayward moved that the Pro- 
ceedings upon the Bail-Bond might 

be ſet aſide. Rule to ſhew Cauſe. Bootle 
for the Plaintiff. The Queſtion was, 
Whether as the Exception to the Bail 
was in the Vacation, the Defendant 
had the firſt four Days in 'Term to 


| juſtify his Bail in, or was obliged todo 


it on the firſt Day ? Cur”, We wall 
con- 


Bail. 


conſider and ſettle this Matter, but 


here the Bail did not juſtify within the 
firſt four Days; * let the Rule 


be diſcharged;-- 


7³ 


Palmer againſt hn. \ 
Trin. 5 Geo. II. 1 
Erjeant Hawkins moved to bah 8 


S Bail, but was oppoſed by Serjeant juſtify Bail, 
| Chapple, who .. that the Cauſe wo late. 


had been tried and final Judgment given. 
No Rule, be Motion came too late. 


Ellis Pry” Manwaring and others. 
gre G de ib to {uſt Ball,! * 
Geri an Affidavit 4 date 


tice. 2 Chapple for the Plain- 

tiff ſaid it was too late to juſtify, be- 
\ cauſe the Bail had pleaded comperuit ad 
diem, and the Plaintiff had replied ; 

| he quoted Palmer and Elton above. 


Per totam Gurian, No Rule. 


RVC 


el 
— 


P ad 


Ball. 


Teale againſt Cheſhyre; 
Eaſt. 12 Geo. II. 
Thomſon. a 


N a Motion by Serjeant Price to 

juſtify Bail, the Court declared 
that after this Term the Defendant 
ſhould give Notice of juſtifying Bail 


two Days before the Day of Fuſtificati- 
on, and that they would not indulge the 


Defendant with any farther Time, it 


being an Artifice to defeat the Rille for 
obliging Defendants to juſtify their Bail 
in four Days after Exception taken, and 
is plainly. getting two Days. 


Pinfold againſt Eaſtbet. 
Hil. 6 Geo. II. : 
Thomſon. 


Motion to add C Erjeatit Skinner moved to change 


and juſtify at 


the ſame 


one of the Bail, he being a material 


Time, denied. Witneſs, and produced an Affidavit of 


Notice that 4. B. would be added, and 


at the ſame Time would juſtify; 
but the Court would not receive the 


Motion, becauſe the new intended Bail 
was not actually added before the Mo- 
tion to juſtify; the Defendant may if ge 
leaſes add to a complete Bail, without 
Caving to the Court for Leave. 
FN  Wingheld 


E Þ 
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| wren 4 — 3 . 
Mich. 7 Geo. I. 


* jeant Eyre moved. to juſtify Bail Bil put in. 
by Affidavit. Serjeant Wright — 25 
ated that the Bail being. put in beloge by. Afidavit. 
a Judge mult. juſtify in Perſon, and 

could not do it by Afﬀidavit ; and this 

* Court ſaid Was 8 Practice. 5 


ee ane Gurden. 
” at Eafter 1 10 Geo. | | ET 
7 | 
7 "HE — put in Bail, 8 
Plaintiff excepted to one of 33 
Bail, the "Defendant added another I 1 
Bail, but did not juſtify his Bail in Defendant 
Court within the four Days, ſuppoſing ® 
that it was neceſſary for the Plaintiff tothe wur 4a : 
except to the additional Bail if he was 
not ſatisfied ; the Plaintiff took an Aſ- 
ſignment of the Bail-Bond, and put it in 
Suit. Serjeant Hayward moved that the 
Proceedings might be ſtaid. Rule to ſhew 
Cauſe. — Chapple for the Plain- 
tiff. Upon reading the Rule for Deſen- 
dants to perfect their Bail in four Days, 
the n laid that the Bail- Bond well. 
n we 


on | Bail: 
well aſſigned ; but ſtay d Proceedings 
_ the uſual TLEms. | 


b 


= =, 


Newman ara 
Hill. 8 Geo. II. 


Tbomſon. 0 
F Udgment for the Plante in thi 
eve Recegni- Court, the Defendant brings a Writ 
can't be of Error; pending the Writ of Errot 
brought, the Plaintiff brings an Action of Debt 
2 ricofError, Againſt the Bail in the Original Action 
on the Recognizance. Serjeant Compns 
moved that the Proceedings againſt the 
Bail might be ſtaid untit the Determina- 


e el 


tion of the Writ of Error. Serjeant 


Skinner for the Plaintiff, inſiſted that by 

the Practice of this Court the Plaintif 
þ _ proceed to Judgment, but not to 
take out Execution, -therefore if the 
Bail would ſtop the Plaintiff, they nauſt 
give Judgment. C aid that if 
* wr to A e- Judgment, they would 
| the Benefit of 9 
| 1 — a in the Original Acti- 

on. Cur, The Courſe of the Court 

in an Action of Debt upon a Judgment, 
pending a Writ of — is not to ſtay 
Proceedings till the Writ of Error is 
determined, unleſs the Defendant will 
give Judgment; but in an Action upon the 


Recognizance of Bail, it is * 
for 


for after Judgment the Bail will be de- 
prived of the Opportunity of ſutrender- _ 
ing the Defendant; therefore let Pro- 
ceedings be ſtay d upon the Recogni- 
rance of Bail until the Determination of 
the Writ of Error. 


Deriſley an Attorney againſt De- 
lande. Eaſt. 12 Geo. II. 
Menne 1 


CTION of Debt on a Recog- No Afton of 


nizance of Bail, pending a Writ Debt _ 
of Error in the Original Action. Ser- WIr * 


jeant Hright moved that the Proceedings Error in tho 


againſt the Bail might be ſtay d. Rule ipal Ac. 

to ſhew Cauſe. Serjeant Eyre for tile 
Plaintiff; the Plaintiff ought to give 

Judgment upon a ceſſat Executio till 

the Writ of Error ſhall be determined. 

Cur', The Bail by giving . 

will be barred from ſurrendering the 

Principal. Rule abfolute. | 


Flanegan againſt Adey. 
4 Eaſter 2 Geo, II 
Borret. 4 If Debt 

I BT ona Recognizance of Bail, n Pecegni 


the Writ returnable Od ab reo Bail, 
Copy ſerved on the Defendant 18th ri hou * 
of Jan. and r 2 figned. Pays before | 


he che Return. 
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84 Bail. 
The Defendant moved that the Judgment 
might be ſet aſide, becauſe he was not 
ſerved with the Writ four Days before 
the Return. The Court declared that 
the Writ ought to have been ſerved 
four Days before the Return, and that 
the Defendant ought to have as much 
Advantage on an Action of Debt upon 
the Recognizance as upon a Scire 
Facias ; and therefore ſet aſide the 
f Corbet for the Plaintiff; 

elfield for the Defendant. 

The like Determination, the Proceſs 
bzirg ſerved on the Return-Day. Eyre 
for the Plaintiff; Chapple and Corbet 
for the Defendant. Draper againſt 
Carter and another Bail of Cooper. 

Eaſt. 4 Geo. Il. Cooke. | 


Steward againſt Biſhop. 
Eaſter 7 Geo. II. 


On putting Ail-Bond to the Sheriff, at the Re- 
3 turn of the Writ one Perſon only 
can't ſurren- entered into a Recognizance of Bail be- 
— fore a Judge, and the Defendant ren- 
dered himſelf to the Feet in Diſcharge 

of ſuch Bail ; the Plaintiff gave a Rule 

to the Sheriff to bring in the Body; 

Motion to ſtay Proceedings againſt 

the Sheriff, but the Court refuſed to 

ſtay Proceedngs, hol ding the Render 


Bail, „ 
to be inſufficient, one Perſon only being 
Bail; aſterwards two Perſons became 
Bail, and juſtified; and thereupon Pro- 
ceedings againſt the Sheriff were ſtay d Where me 
on Payment of Coſts; the Plaintiff in- be bound for 
ſiſted that he had been delayed of a the Debr | 
Trial, and therefore the Bail ought to Planig hs 
be bound for the Debt, and were too loſt a Trial. 
late to render, which they denied; 
the Plaintiff having proceeded againſt 
the Sheriff, and not upon the Bail- 


Smith againſ# Randal. 
Mich. 8 Geo. II. 
an Ton . 
EB T upon a Bail- Bond, the Defen- Putting in one 
dant pleaded comperuit ad diem, 2 1 
and Iſſue is joined upon Nu tie! Re- Bail. 
cord; upon the Day given, the Defen- 
diaant brought in the Record of the Re- eee 
cognizance of Bail, whereby it appear- ee 
cd that the Defendant in the Original complete. 


Action had put in one Bail only, and ſur- 


rendered himſelf. Serjeant Hawkins for 
the Defendant inſiſted upon this being a 
complete Appearance and a good Ren- 
der, and prayed Judgment for the De- 
fendant. Cur, One Bail only being put 
in is the ſame as putting in no Bail at 
all, and as to the Render it is not 

| = good 


1 
LS 1 
n 


— 


Ball, 


good, for the Render cannot be made 
until the ſpecial Bail is complete, 


Vanderesk and GY againſt 
Waylet, and Elfe and Lucas his 

Bail. Trin. 2 Geo, II. 
DI on a Recognizance of 
Bail, the Writ was returnable 


ance Dayaſie nden 018 On the Appearance- 
— y aſter the Riſing of the Court, the 
bad. Defendant was ſurrendered at a Judge 1 
| Chamber. 1 Roll. Abr. 334. Salk. 
101. Ghgde and Rejfieldfor the Plain- 
tiff; Chapple and Eyre for the Defen- 
dant. Per toram Curiam, This is a 


bad Render, and the Bail is liable. 


Ba aan l weren 
Cooke. 2 F 
JErjeant Eyre moved for three Weeks 
Time to render the Defendant, 


0 Render 
on Appear- 


Time to ſur- 
render Princi- 


* this being a Recognizance upon a Writ 


de Homine Replegiando, and not for 
Payment of Money, and the Defendant 


being in r Gaok Rule to ſhew 
Cauſe. 


Huckle 


OS. 87 


Borret. „„ LE 
V OTION to vacate the Entry of Render at a 
a Reddidit ſe, in the Bail-Book Jus, „ 
upen a Render before Mr. Juſtice cated for not 
Dr ast his Chambers; the Caſe paying the 
" Wa: i", Clenden, a Bailiff to the She- _ 
riff * Mida:«/ex, being one of the 
De: <5Gants: Bail, brought the Defen- 
da. \uige's Chamber and ſur- 
renn , and the Clerk made the 
Ent c Render in the Bail-Book, 
anc. ze Jaige ſigned it. Price the 
Tipitaff demanded his Fees of Clendon 
for carrying the Defendant to the 
Fi2:t Priſon, but Clendon refuſed to 
Pay the Fees and went away. Price 
the Tipſtaff looking upon this to be a 
Trick to defraud him of his Fees, and 
that he was not bound to take charge 
of he Defendant without being paid his 
Fees, did not take him into Cuſtody, 
Whereupon the Defendant went at large. 
Rule to ſhew Cauſe. Chappis for 
Price the Tipſtaff; Wright for Clendon. 
Cur”, All Renders are ſuppoſed to be 
actually made in Court; the Act of 
the Judge at his Chambers, is only a 
Warrant to the Filacer for making the 
„ Entry 


Bail. 
Entry of the Surrender upon the Roll. 
It was. incumbent upon Clendon to pay 
the Fees, his obtaining this Entry in 
the, Bail-Book without paying the Fees 

is a Fraud and an Impoſition upon the 
Judge and his Clerk ; therefore let the 

ntry. be ſtruck out. Faresley 77. 
2 Keb. 2. 5 


Calverack and his Wife againſt 
Pinhero. Mich. 11 Geo. II. 


Two Bail ACTION of Aſſault and Battery, 
— r the Plaintiff procured a Judge's 
1401. Ver- Order that the Defendant ſhould be held 
git for he to Bail for 140 J. the Defendant put in 
"© Princi. Bail himſelf in 280 J. and two Sureties 
pal for 3601. in 140 J. each. Verdict for the Plain- 
| — tiff, and 300 J. Damages; the Plaintiff 
againſt both brings ſeparate Actions againſt the Bail. 
Bail, for one Serjeant Eyre, on behalf of the two 
act list the Bail, moved that on Payment of 140 J. 
Recognizance. and Coſts, Proceedings might be ſtaid, 
a and ſaid it was a joint Recognizance, 
and the Payment of one Sum of 140 J. 
would ſatisfy the RecognizanncdgeG. 

Booth and Hayward, Serjeants, for 
the Plaintiff, produced the Recogni- 
zance of Bail, whereby it appeared they 
were jointly and ſeparately bound. Cyo. 


Fac. 320. Higgins's Caſe, 


_ He 


J 
Eyre, There is no Difference between 


a Bond and a Recognizance. 5 C. 86. 


Hob. 2. Roll. Abr. 318. pl. 11. Dan- 
cers Ar. 625. 


' Burnet, Hob. 59. Hobart and Jack- 


ſon, 1 Salk. 102. Gerebaldo and C- 


mioni, Martin verſus Moor, in B. R. 


IWebfter verſus Gray, "WO 10 Geo. 1. 
. R. Modern Caſes, Printed by Oſ- 
born, 234. | 1 50 1 
Hayward, There is a Difference 
between a Bond and this Recognizance, 


in a Bond the Condition is to pay the 


Money, and if one Obligor pays the 


Money, the other is diſcharged, for the 


Condition is ſatisfied; in this Recogni- 


zance, the Condition is not ſatisfied un- 
til the Damages recovered are paid, or 


the Defendant ſurrendered. 
TChbief Juſtice, This was never ſet- 
tled before, two Perſons are bound joint- 
ly and ſeparatly in 140 J. each, what 
is the Condition ? that the Defendant 


| ſhall pay what ſhall be recovered, or 


ſurrender himſelf to the Fleet; we can- 


not diſcharge the Actions againſt the 


Bail for 140/. each, unleſs the Condi- 
tion be performed, which it is agreed 


is not; by Law the Plaintiff may re- 
cover againſt each for 140 J. and can 
we in an equitable Manner deprive him 


of the Benefit the Law gives him. 
Denton 


39 


90 


= == 

Denton, It is very plain that the 
Defendants are ſeparately bound in 
1404. and the Recovery being 300 J. 


and the Condition being that the De- 


fendant ſhall pay the Damages or ſur- 
render himſelf, we cannot hinder the 
Plaintiff from proceeding againſt both, 
unleſs the Condition of the Recogni- 
zance be —_ 4 
s of the ſame Opinion, and 
faid the Caſes in B. R. are not like 
Caſes in this Court. 15 2 

Forteſcue, This is a new Motion, 


decauſe it was ſo very plain before no 


one ever moved it ; they are jointly 
and ſeparately bound in 140 /. and are 
tiable to pay what is recovered, as 
far as the Sum each of them is bound 
in will go; and this is according to 
the conſtant Practice and common Ju- 


ſtice and Reaſon. 


Baron and Feme. 


Maſon againſt Burdon. 
Miche 4 Geo. II. 


Erjeant  Bayves mere to es Huband not 
the Deſendan 


when fole, was indebted ta het 
tiff upon Bond; the Plaintiff 9 4 
an Action againſt the Defendant and 1 
his Wife, but the Wife died before the Tuns. 
Return of the Writ. Serjeant Birch 
for the Nlaintifl. Cur, No Totem | 
being recovered in the Wife's Liſe- 
Time, let the Defendant be diſcharged. 


Com. 


© Commitment. 


Wright af Garhbie er. 
Mich. 6 Geo. II. 


Commitment 24th of HIS was an Action a- 


to the Priſm Nop. gainſt the Defendant as 


of the Fleet 


and tothe Warden of the Fleet, for an Eſcape ; 
Warden of and upon a Motion in Arreſt of Judg- 
the Fleet all ment, Eyre, Chief Juſtice, now gave 
the Opinion of the Court, That a 
Commitment to the Priſon of the Fleet 
and a Commitment to the Warden of 
the Fleet was all one, and both * 
Judgment for the 1 


Conuſance: 


Chapman againſ# Wiſh. 
Trin. 3 Geo. II. 
8 per totam curiam, that 
Tre the Univerſity of Cambridge, who 
of Cambridge 7 claimed Conuſance of this Cauſe, can- 
in Replevin. not have it, being in Replevin. Ad- 


journed upon "_ Cheſhire's Re- 
Aueſt 


Conulante. 
queſt, and the Parties conſented to de- 


mur, and join in Demurrer inſtanter, 


that the Caſe might receive a full De- 


Mich. 4 Geo. 2. Hawkins againſt 


the Conuſance, inſiſted that the Uni- 


verſity could not- have it, becauſe 
they cannot grant a Writ of ſecond 
Deliverance, and there would be a 
Failure of Juſtice. - If Goods replevied, 


the Courts of King's Bench and Com- 


mon Pleas can grant a Vitbernam, 
which the Univerſity cannot grant, and 
ſo there would be a Failure 27 uſtice. 
Raſtal 128, Daliſon 38. 

1 Inft. 134. 


327. 14 E. 4. 20.b. 1 Roll Abr. 
486, 489, 498, 5. ſect. 2. Carth. 380. 


5 Mod. 252. 2 Salk. 580. Bro. tit. 
Chen 23. 9 H. 7. 9. Hern s Pleader 


477. Reg. bre 7. 4a. Hard. 50 5. 
Chief Juſtice, 'The Univerſity can- 
not grant a ſecond Deliverance, be- 
cauſe it muſt be directed to the Sheriff, 
and they cannot dire& to him, they 
cannot hold Plea in Waſte, becauſe the 
Sheriff by Writ accedat ad houm va- 
ſtatum. The Writ of ſecond Deliver- 
ance is given by Act of Parliament, 


and it is there ſaid to whom it ſhall be 
directed. 22 Af. pl. 61. Bro. tit. 
Chen 


4. 3.31. 5 
Serjeant Chapple, contra. 4 Inft. 


2 ů — 297955 * 
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Connſance. 


u 38. De Executione 21. This 


Matter requires a great deal of Con- 


ſideration. If we ſhall ſay that the 
Vniverſity can grant a ſecond Deliver- 


ance, and ſueh Writ muſt be directed to 
the Sheriff to deliver the Goods in his 
Bailiwick, we are extending the Ju- 
riſdiction of the Franchiſe all over the 
County by Implication, when the U- 
niverity can have no Juriſdiction out 
of their Franchiſe, | 

Forteſene, If the King doth not 
grant an Adequate Remedy, nay the 
ſame Remedy that the Courts of Meſi- 


 mirſfier-Hall can give, it is an Argu- 


ment that the King never intended to 


grant Conuſauce of Pleas in ſuch Cafe. 


If the Sheriff ſhould refuſe to obey a 
Writ from the Univerſity, they cannot 


grant an Attachment againſt him, for he 
is not their Officer. 1 Bro. 88. 2 Ven- 
tris 362. As to the Act of Parlia- 


ment that confirms the Charter, it only 
eſtabliſhes the Charter which was in it 
felf void before, for the King cannot 

a Charter whereby the Subject 
hall be ouſted of any Remedy he has 
by the Common Law. The Univerſi- 


ty cannot grant a Capras in Wither- 


nam. 
Ulterius Concilium. 


aud Scholars, and the Conulance de- 


Coynudance. " 
Hil. 4 Geo. 2. Argued again. Eyre : 
for the Conuſance, Cheſhire againſt it. | 
Trin. 5 Geo. 2. Chief Juſtice, There 

is no Foundation for allowing this 
Conuſance as demanded, the Conuſance 
is granted to the Chancellor, Maſters 


manded is to the Chancellor oe/ ejus 
ocum tenenti, and I think the Conu- 
ſance muſt be diſallowed. 

Price, Juſtice, There is ſuch a Re- 
pugnaney between the Grant of Conu- 
ſance and the Demand, that we cannot 

Denon, Juſtice, of the ſame Opi- 
nion. 5 
Ppyrieſcue, Juſtice, I am not quite fo 
clear, and it may be capable of this In- 
terpretation, that they may have a Right 
of Conufance of ſuch and ſuch Pleas, 
to be held before ſuch and ſuch Per- 
ſons ; but I am of Opinion we cannot 
grant them the Conuſance as demanded. 
All the Court ſaid there was no need 
to give any Opinion upon the Point, 
Whether the Univerſity could have 
Conufance of Plea in Replevin. 


% 
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Conuſance de- 
nied as claim- 
ed too late. 


Conuſance: 


Welles againſ# Trahern. 


HE Plaintiff ſued out his Writ 
of Privilege in Eaſter Vacation 
1739, againſt the Defendant, returnable 
the 18th of June 1739. 

Trin. 1739, The Chancellor ſent his 
Letter of Attorney, Certificate and 


Affidavit of the Defendant's being a 


privileged Perſon, and two Counſel 
were retained to move for Conuſance 
of this Cauſe, but they did not move 
it this Term. 

12 September 1 7 39 the Defendant 
pleaded. 
8. Oftober 1739 the Plaintiff re- 
plied. 

12 November 1739 the Claim of 
Conuſance was moved, and a Rule 
made to ſhew Cauſe why the Claim 
ſhould not be allowed. 

20 November 1739, Upon the Mo- 


tion of the Plaintiff's Counſel the Rule 


was enlarged till the then next Hilary 
Term, when the Matter was argued,, 
and Precedents on each fide produced, 
and Copies of the Charters were or- 
dered to be laid before the Judges, to 


be conſidered of, and in the laſt —— 


Term the Judges were pleaſed to diſ- 
4 | allow 


Conuſdante. 

allow the Claim becauſe it came too 
late, 912. after Plea pleaded ; and a 
Caſe was cited in Littletons Reports 


Conuſancenot 


304, that the Conuſance of a Cauſe . be allowel 
could not be allowed againſt the Pri- againſt the 


vilege of an Attorney, and that an Act 
of Parliament could not take away the 
Privilege of an Attorney, without ex- 
preſs Words to exclude it. | 
Chief Juſtice, gave Judgment. 
Claim of Conufance by the Univer- 
ſity after Replevin and Iſſue tendered ; 
no Doubt their Right is ſuch as can 
never be refuſed if applied for in 
1 | 2 
 _ Under the greateſt Conſideration u- 
nanimous not claimed in Time. 
I The, Doctrine advanced muſt imply 
before Imparlance, and therefore ſtron- 
ger after Plea pleaded. 
If no Limits, they may come after 
Judgment, which would be exceeding 
hard after a long Litigation here 
they Judge by Civil Law and not by 
. | 
J Such $ ſo contrary to 
the Law of the Land, that-without an 


Act of Parliament cannot be eſtabliſhed, 
and it is clear that the King himſelf 
cannot create a new Court of Equity, 
without a Confirmation by Act of Par- 
liament. . 


= Ferne 


Privilege of 
an Attorney. 


| Connſanre. 

Ferne and Mimmers, Fil. 11 Aunz 
Conuſance denied the Univerſity o 
Cambridge, becauſe made fix Days af- 
ter Imparlance, and the Privilege is as 
great, though not ſb extenſive as Ox- 
_ - Ek. 

6 H. 8. fo. 9. ö. 16 H. 7. fo. 16. 4. 
Conuſance muſt be made before Impar- 
lance. Trin. 12 Geb. 1. Baker and 
Mar, Conuſunce muſt be made before 
Imparlance. | 

rin. 1 Geo. 2. Wood and Graham. 

Lach 83, 84. Marſhal and Allen. 
_ Tenaiit in Antient Demeſne may 
come after Imparlance or Jug gment, 
and for this Reaſon, becauſe elſe he 
loſes his Privilege for ever; Cafe very 
different as to the Univerſity, they loſe 
no Privilege, but of this particular 

Action, and may come ſooner the next 

Time. Hil. 12 Ed. 2. Scholar a 
Party, Writ dire&ed'to the Barons of 
the Exchequer, non ohſtunte quod no 
clamant, Oc. 

This was an Act of Power rather 
tt | than an Act of Judgment before the 
1 Charter H. 8. and Statute 14 Eli. 


1 | and if theſe Privileges had not been 
[4 confirmed by Act of Parliament, they 


would have been invalid. 
WA Aldridee and Stratford. 
114 Second Point. 
„ Un- 


_ Conuſance. 

Unneceſſary to go into, as the Court 
is of Opinion to diſallow the Claim for | 
the firſt Reaſon. 

But it has 
Rep. 304. and 
409. and Antlerfon's Caſe, 3 Lec. 149. 
that Conuſance could not be allowed 


againſt an Attorney, and that a Char- 


ter or Act of Parliament cannot take 
away the Privilege of an Attorney, 


without expreſs Words to exclude it. 


Gave no poſitive Opinion as to this 
Point, but in general, tho the greateſt 
Regard for the Univerſity, yet will al- 
ways Ares the Law of the Land and 
try all by Juries, upon which all our 
L. ibertics —— again any particular 
Juriſdiction whatſoever, where by 
Law he can. 


Ordered the Entry to be, that the 


Conuſance denied, becauſe not claimed 
in Time. 98 


H 2 Cos 
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n determined Litt. Conuſance 


can't be claim- 
olt's Caſe, Ros rp 


Attorney. | 


Coſts. 
 Pells 4 againſt Thomſon? 


Mich. 14 Geo, II. 
Borret. 
8 bk HE plaintiff 2 an Action 
| tillPayment ef againſt the Defendant for holding 


Coſts in a for- him to exceſſive Bail; at the Trial the 
mer Action. Pplaintiff was nonſuited on full Evidence; 
the Defendant had 24 /. Coſts allowed 
him by the Prothonotary. The Plain- 
tiff afterwards brought a new Action 
for the ſame Matter. Serjeant Prime 
for the Defendant moved that Pro- 
ceedings in this ſecond Action might be 
ſtaid until the Coſts allowed in the firſt 
Action were paid. Cur, No ſuch Rule 
was ever made here or in the King's 


Bench, except in Caſes of Ejectments. 


No Rule. . 


Beck an Attorney againſt Monk- 
man. Trin. 8 & 9 Geo. II. 
Tpbomſon. 
Coſts of a HE preſent Defendant had 
Motion in a We an Action againſt the 
— preſent Plaintiff, who for want - a 
5 


ſtaying Pro- 
ceedings on Payment of Debt and Coſts in this Cauſe. 


Costs. 


Re plication, fi igned a Non Pros, and 


tad 665. 8 d. Coſts allowed him. A 


Motion was made to ſet aſide the 


Non Pros; the Non Pros was held to 


be regular, but the Rule was filent as 


to Coſts ; the preſent Plaintiff brings 


an Action of Debt upon the Non Pros 


Skinner and Wynne, Serjeants, mov mid 


that Proceedings might be ſtaid on 
paying the 66s. 8 4. with Coſts. Rule 
to ſhew Cauſe. Eyre for the Plaintiff 
inſiſted that the Coſts of the Motion in 
maintaining the Non Pros, ought now 
to be allowed. On full Conſideration 
the Court ſaid that the Coſts ſeemed 


only to have been forgot to be asked 


for on that Motion, and that as this 

Was an equitable Motion on the De- 

fendant's Behalf, the Coſts of main- 
taining the Noz Pros ought to be al- 
lowed in this Cauſe. 7 
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Colts. 
er, an Infant; by Nun 


Slaught 


his next Friend, againſt Talbot. 
Mich. 13 Geo. II. 
Gale. 
Prochein lia- Erdict for the Defendant and 
ble to-Colts, 20. Coſts taxed; the Defendant 


made out a. Capias ad Satisfaciendum 
againſt the Plaintiff, delivered a Copy 
of it to the Prochetn Amy, and De- 
manded the Coſts of him; the Pro- 
chein Amy refuling to pay the Coſts, 
Serjeant inner moved for an Attach- 
ment againſt him. Rule to ſhew Cauſe. 
Eyre tor the Prochein Amy. The 
Court (Denton being abſent) after, 
ſome Debate, gave their Opinions ſeri- 
atim, that it was the Practice of this 
and all the other Courts in Meſtminſter- 
. Hall, that a Procbein is liable and 
muſt pay Colts in ſich Caſes. Rule 


abſolute. at. 


Langdon againſt Vinicombe. 
Irin. 7 & 8 Geo. II. 
Cooke. 


Some of the, CT IO Non the Caſe ſir Afſump- 
jet Judgment fit againſt ſeveral Defendants ; 


goby Default, 
be ee, Jome of the Defendants let Judgment 


obtain 2 Ver- 80 
dict, they ſhal! have Coſts. | 


go by Default; the others pleaded the 
General Iſſue, and the Trial had 
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a Verdict. And now the Queſtion was, Z 


Whether the Defendants who had 


pleaded and got a Verdict ſhould have 


Coſts? Cur", they are intitled to Coſts. 


11 R. 41. Metcalfes Caſe. 2 Hun- 
ders 216, 217. Roberts verſus Gorden, 
Lily's Ent. 505. Dyer 373. Stat. 
Gloucefter. 2 Inft. 289. 1 Leg. 63. 
Porter againſt Harris. be 


Bracher againſ{Cotton. 
Hill. 10 Geo. II. 
G A wht br 
the Aſſizes a Verdict was found 
for the Plaintiff; at a former AC- 


ſize the Cauſe. bad been refer d by Con- be allowed. 


ſent. And now Serjeant Eyre for the 
Plaintiff moved that the Coſts of the 


Reference mighty be allowed by the 


Prothonotary. Rule to ſhew Cauſe. 
3 r r for the Defehdant. The Court 
upon full Debate, and hearing the three 


Prothonotaries, diſcharged the Rule, 
laying the conſtant Practice had been 
to di OR © 


low Coſts in ſuch Caſes, 


H 4 5 Mayor 


Cofts of a _ 


Reference by 
Confent not to 


W 


——Z Coſts, 5 { 


wi and N of N ot- 
tingham againſt Lam bert. 


Eaſter 12 Geo. II. 
O Coſts after Reference at the 


No Colt at 
ban ee Aſſizes. Skinner for the Defen- 
dant, * fue 
Britton againſt Dickenſon. 
_ on HE Demand of Coſts muſt be 
— made at the ſame Time the Rule 


is ſerved. . 


ppencer againſt Learoid. 
Mich. 2 Geo. II. 


Borret. 


Perſon de- Motion was permitted to be made 
N on the laſt Day of Term for an 


— Attachment for dea ent of Coſts, 
but the Party demanding the Coſts, not 
Motion for an ſetting out in his Affida vit that he ſhew- 
Auachment ed the Defendant his Power or Autho- 
rity, — he told him of it; No 


on the 
550 Term. 


Coſts 106 


Doe againſt Roe. ; m „ 


Hil. 2 Geo. II. 


PER. Cur, If Coſts are — Where Pay 
Virtue of a beer it is mor Coſts — 

ſary tor the Party demanding to ſhew 77. #9 produce | 

his A ; but if the RC demand- 3 

ing be the Attorney in the Cauſe, ne 

need not ſhew any Authority; his be- 

ing the Attorney is ſufficient. 


Gynes qui tam againſt Stephenſon. | 
_ Eaſter 10 Geo. II. 0 
Oke. A Is br c Adio q 
N Action was brought for exer- 
A ciſing the Trade x a Glover A 
not 1 ſerved an Apprenticeſhip, dau hav his 
contrary to the Stat. 18 Ez. c. 15. 
ſeit, 3. At the Trial a Verdict was 
found for the Defendant. And now 
two Queſtions aroſe. iſt Whether the 
Defendant ſhould. have any Coſts ? 2d 
If in Caſe he was intitled to Coſts, 
whether he ſhould be allowed 6 Guineas. 
He had paid the ſpecial Jury who tried 
the Cauſe, which ſpecial Jury was 
obtained upon the Defendant's Motion. 
Parker and Draper for the Defendant. 
1 Anderſon 116. Savil 50, 54. Eyre 
for the Plaintiff, ſaid the Plaintif would 
not have been intitled to Coſts. 
13 Chief 


ial 
—.— 


Penal Statute 


Security ſor 
* 


Maintiff in a 


not to give 


cod. 


Chief Juſtice, 1ſt, The Defendant i is 
intitled to Coffs, the Plamtif is a com- 


Ext theStri- mon Informer. adly, The Defendant 


ought to be allowed the Colts of the 


CTION on a Penal Statute for 
ing as a Commiſſioner of the 
Land Tax, not being qualified. Demur- 
rer. The Plaintiff's — had given 
an Aecommt of the Plaintiff's Place of A- 
bode, G6. purſuant to a Rule of 
Court. 5 ns Skinner moved that 


the Plaintiff might give Security to an- 


fwer Coſts, in caſe Judgment ſhould 
be given for the Defendant. Cur, As 
there is a real Plaintiff, it can't be 


done, he has a Right to bring this Ac- 


tion. 


* 


Cas. 


Birch againſt Dal. 
Trin. 3 Gee. II. 
Tx 


& defenſaculs Domus ill! ad va 


= 


\ 


s. Domum fregit ac te Treſpaſs for 
nol Dima ill ad aum 20]. — 


Windows, c. 


10]. ad Domum pred ſpeflaw 27 ie de 


tin ibidem nuper invent fregit & 
Lait. No Coſts de Incremento., The 
Chief Juſtice ſaid, That if degune 
at the "rial, he would have certihed, 


Dixie, Barr. againſ} Semerbeld, 
Hik, 6 Geo. II. Inte. Trin. 5 
& 6 Geo. II. Ro. 706. 

2 


Reſpaſs for breaking the Plaintiff's Treats on: ona 


Cloſe, digging up the Soil and cops de In- 
3 dawn the Gates, Rails and cremento 
Pales. ' Verdict for the Plaintiff Da- y_ — 


mages under 4 


Coſts = Ineremento, Rule to: ſhew 
Cauſe. Serjoant Fyre for the Defen- 
dant. Cum, The Plaintiff: is not inti- 
tied to Colts dv Incremento, this is 


4 'Freſpaſs. committed on the Freehold, 
and therefore there ought to be a Cer- 
Monty to intitle the Plaintiff to full 

- Col 


„ and no Certificate. 
Serjeant Chapple moved that the Pro- 
thonotary might allow the Plaintift 


Coſts; if thero had been an Injury done 


to a Perſonal Chattel, a Certificate 
would have not been neceſſary. i 


Arnold againſt Thomſon. 
Hill. 7 Geo. II. 
Borret. 


[ Reſpaſs for chaſing the Plaintiff 

Sheep, by which 20 Ewes and 
= St 20 Lambs were greatly damaged. 
Chattel, the Verdict for the Plaintiff, Damages un- 
Plain fall der 40S. and no Certificate. The Que- 
tho' the Da- ſtion was, Whether the Plaintiff ſhould 
mages found have full Coſts ? Chapple for the 
be under 405. plaintiff; Wyune for the Defendant. 
Cur”, This is a Damage done to a 


Perſonal Chattel, therefore the Plaintiff 


is intitled to his full Coſts. Carth. 2213. 


Caruthers againſt Lamb. 
| Mich. 8 Geo. II. 
Cooke. 


In Treſpaſs CTION of Aſſault and Battery, 
. and for tearing and ſpoiling the 
er. 3 Plaintiff's Cloaths, £72. a Great Coat. 
Chattel, the Verdict for the Plaintiff at Cumber- 
Plaintif on land Aſſizes, and one Penny Damages 5 
tho' the Da- given. Barnes, Secondary, moved in 
mages found the Treaſury for Coſts de Iucremen- 
under 405. , there being no Certificate. The 
Judges determined that the Plaintiff 
ſhould 


ſhould have Coſts de Incremento, there | 
being a Weng done to a Perſonal 


Cuhattel. 


Thomlinſon ag ainf White and 
Pomeroy. Eat. 6 Geo. II. 
Cote. 


"Ref vaſe (inter alia) * entering Treſpaſs for | 
| the Plaintiff's Houſe and break- (hr. Bear, 
ing a Cellar Door. Verdict for the no more Ou 
Plaintiff as to the breaking the Door than Dan. 


and 64. Damages; as to the Reſidue ®* — 1 


of the Treſpaſs the Jury found the 
Defendant not Guilty, a Doubt ariſing 

whether the Plaintiff ſhould have full 
Coſts. Per Cur, He can have no 

more Coſts than Damages, this is not 
an Injury done to a Perſonal Chattel, | 
the Door is fixed to the Houſe; the Free- | | 
.hold might have come in Queſtion, 
and therefore a Certificate was ne- 
cellary. Chapple for the Dee 
Eyre for the Plaintiff. 


Ibbotſon 


Cofts. 


110 
Ibbotſon againſt Brown. 
Eaſt. is Geo. 1, 
Thomſon. 
NomoreCoſts T 8 Clauſum git; 5 
4 the Defendant pleaded the com- 
— mon Bar; the Plaintiff made a new Aſ- 
prayed Damages; the 


e e e 
n not Guilty to the 
TE new Aſgnment. Verdict for the Plain- 
tiff, 5 . Damages, and 4os. Coſts; 
the Judge had made no Certificate, ide 
Stat. 22 & 23 Car. 2. c. 9. Serjeant 
Boothe moved that the Prothonotary 

ſhould ng the Plaintiff full Coſts. 
2 Lev. 234. Primefor the Defendant. 
Cnr, Here 7 is no ſpecial Pleading, the 
Replication only afcertains that which 
was ſhort in the Declaration, it amounts 
to no more than the General Iſſue. 
ur unanimous, no Coſts die Incremen- 
Joy _ 40; it was alſo moved that the Aﬀeoci- 
they 2 ate _ ſtrike out the Wy 6. Coſts 
iven by the , and make it 5 5. 
ener 92 A The 8 5 (T 23 Car. 2. c. 9. 
only reſtrains the Court from giving 
Colts de Incremento; the Jury may — 
what Colts they pleaſe. 


Denny 


Denny againſt vige Ty 
Mich. 10 Geo. II. 


Cole. 

'CTION for Words, wiz. qhat Fu Gs : 
the Plaintiff fold his Goods by Damages un 
falle Weights, whereby he loft ſeveral der 405. ipe- 

_ Cuſtomers, naming them; a General cal mage 

Verdict for the Plaintiff, and 10 f. Da- Ning 
mages. Cooke, Prothonotary, doubted 

whether be could allow the Plaintiff 

any more Coſts than Damages. Ser- 

jeant Prime moved that the Protheno- 

tary ſhould allow the Plaintiff full-Cofts. 

The Court” made a Rule to ſhew 

Cauſe, which was afterwards' made 

abſolute, Forteſcue and Denton only 

proſent. Cro. Car. * 163, 307. 


Dover agdinſt Robinſon. 


Eaſter 13 Geo. II. 

* enger. 
\ CT ION for ſcandalous Words, NomoreCofts 1 
ad dampnum Tenthouſand Pounds, \chan —— 1. 
the Defendant juſtified ; the Jury found cho a Juſtii- _ if 
for the Plaintift 14. L Damages e 
Coſts; the Prothonotary allowed full 1 
'Coſts, and the Defendant was taken in 4 
Execution. Serjeant Agar moved that ö 
2 Ln 


112 Coſts. 
Capias ad Satisfaciendum might be ſet 
alide with Coſts, that Reſtitution might 
be made to the Defendant, inſiſting that 
the Plaintiff ought to have no more 
Coſts than Damages. Rule to ſhew 
Cauſe. Prime for the Plaintiff. . Cur 

The Plaintiff not having proved any 
ſpecial Damage, he isnot intitled to full 
Colts, the Pleading a Juſtification does 
not alter the Caſe, therefore let the 

Money levied (the Plaintiff deducting 
2/4. 14.) be returned to the Defen- 
dant, let the Plaintiff pay Coſts, and 

by Conſent the Defendant is to bring 
no Action. 15 


1 * 
14 
. 
: 
; 
_ 
. 
£ 
N 
4 
: 
= . 
N 
: 
4 . 
[+ * 
8 
| i 
1 
1 
5 
y 42 
; 1» L 
W | 
16 
15% 
124 
14 
LY 
j [1 
198 
4# 
# 
7 
? | 
5 
1 
"= 
15 
* 
o * ; 
4 BW 
1 i 
1 
Le * 
At 
4 p 
124 
#. J 
10 
1 
1 
4 1 
K { 
1 | : 
4 | 
K | 
; : 
( t | 
* 0 
Ss 
7%. [ 
” 
ih "7 J 
is S 4 + * 
. 7. : 
1 | 
7 4 
* i 
* 25 
„ 
9 
. % 


Watkinſon againſt Swyer & ux. 
| Eaſt. 1 Geo. II. | 


NR” PAY Foley. ; be 

F 'O TION for Judgment upon an 
—— M Iſſue of Nu. hy yg Sel of a 
ge more Judgment in an Action of Debt brought 
Damages. Uponthe Judgment ; the Original Action 
was Treſpaſs; the Jury had given 3s. 4. 
Damages and 40 5. : Coſts, and the 
Prothonotory had allowed 6 s. 8 d. for 

the Capiatur Fine, in all 50s. Ser- 
jeant Chapplé inſiſted that the Judg- 

ment was void, becauſe the Jury had 

allowed more Coſts than Damages; but 

the Court over-ruled him; then he 

2 | ſhewed 


5 ſhowed a Variance between the Iſſue 
delivered and the Record, in the Defen- 
dant's Name, eig. Euſterſe in the Iſſue, 


and Curtefs in the Record. Rule for 


0 ment pro Def. Nif Cauſa. 


Pagſtea made abſolute on the O 
_ Certificate, | 
Wheatly 2 che. 


1 13 


HE 8 Was 3 for Diree- Executor ſhall 


tions to the Prothonotary in the 


not be allow- 
ed Coſts of 


taxing Coſts ; the Caſe was this, The Proceſs ſued 
Plaintiff was an Executor, the Teſta- 5: out by ws 


der had taken out Proceſs againſt the” 


Defendant in his Life-time, and after 


his Death the Executor eccovered a- 
gainſt the -Defendant, and now moved 
the Court that the Prothonotary 
allow him the Coſts his T —— had 


been at; this Matter was talk d over 


between the Judges and Prothonotaries 
in the Treaſury, and it was 
Coſts ſhould not be allowed for the Pro- 


.ceſs taken out in the Teſtator's Life- 


time. 


I Byrom 


ſhould 


agreed that 


2 * 1 — — n | 
* —— — 1 * WT 
r als” -; - 92 4 Y 
— 4 — 3 
ads. ol 


Colts. 


Byrom, Executor againſt Bates. 
Hil. 1 Geo. IL 


Foley. 


Debt by Exe- D E BT brought by an Executor for 


2 1 Rent due — the Death of the 


own Time, Teſtator, the Executor declared in the 
_— him, Detinet; and upon Trial the Defendant 
whether he hada Verdict; and now Whitaker moved 
ſtallpayCotts. the Court for Directions to Foley the 
Prothonotary to allow the Defendant 
his Coſts. Adjornatur. Vide Sir Thomas 
Jones, Sattle verſus King, fo. 


Lamley and his Wife Executrix 5 


againſt, Nichols. 
Mich. 4 Geo. . 
Borret. 6 
on againſt Eclaration by N and Feme 


on 2 Non Executrix; the Defendant pleads, 
Pros for De- and for Default of a Replication ſigns 
Rechen, 4 Non Pros ; and Coſts were allowed, 

although the Wife was an Executrix. 


Atkins 


Atkins, Adminiſtrator of Baſſet 
Againſt Spence, Mich. 4 Geo. II. 
Foley. LS 112+ a7 B66 nal 
1 brought by an Adminiſtra- Adminiſtrator 
tor. The Poſſeſſion, Loſs and nonſuited up- 
Trover were in the Life of the Inte- as 
ſtate, and the Converſion after his De- Poſeſion Los 
ceaſe ; the Plaintiff upon Trial was and Trover 
Nonſuited, and the Queſtion was, Whe- of _— 
ther he ſhould-pay Coſts ?? Baynes for the Converii- 
the Plaintiff ; Cheſhire for the Defen- Tina own. 
dant. Balles verſus Delander, Trin. pay Cotts. 
2 Geo. in B. R. Adjourned. Poſtea 
the whole Court declared that the 
Plaintiff ſhould pay Coſts, but directed 
that in taxing the Coſts the Plaintiff 
ſhould not pay the Coſts of the Moti- 
ons, becauſe the Court had upon the 
firſt Motion doubted. Bn, 


Parks Executrix qui tam againſt 
Hundred de Aſhendon in Com 
Bucks. Mich. 6 Geo. II. 
HIS was an Action on the Sta- 
tute of Hue and Cry, brought e 
by the Plaintiff as Executrix; thc pay. Coſts on 
Plaintiff was Nonſuited at the Aſſizes, . pe at 
before Reynolds, Chief Baron. Ser- the ee, 
jeant Chapple moved (Chief Juſtice Hue and Cry. 
TS abſent) 


Coſts. 


abſent) that the Prothonotary ſhould 
allow the Defendants their Coſts, not- 
withſtanding that the Plaintiff was an 
Executrix; this Action being wrong up- 
on the Face of it, an Executrix ſuing for a 
Robbery committed upon her Teſtator, 
= was purely Vexatious. Ci Po- 


Bangs, Executor, againſt Bangs. 
, 

recnter no! HE Plaintiff as Executor brought 
— 4 an Tndebitatns Aſſumpfit for Mo- 
tatus Aſſump- ney had and received after the Teſta- 
fit for ene tors Death, and at the Trial of the 
the Teſtator's Cauſe was Nonſuited 3 it being queſtion- 
Death, ſhall ed whether the Plaintiff ſhould pay 
ray Colt. Coſts, it was held by the Court that he 

Mould pay Coſts. 


Executor non- 


Hammond againſt Woolmer. 
1 Hil. 8 Geo. II. 
Thomſon. 


Executor inti- PON the Trial, the Plaintiff 
—— and Defendant entered into 4 
payable to the Rule by Confent, that a Verdict ſhould 
1 by be found for the Plaintiff, which was 
yy only to ſtand as a Security ; and a 
Doint of Law was reſerved for the O- 

pinion of the Lord Chicf Juſtice, and 

i 


; 


Coſts. 


if he ſhould be of Opinion for the Plain- 


tiff, then the Verdict was to ſtand, and 
if he ſhould be of Opinion for the De- 


fendant, then the Verdict was to be void, 


and the Plaintiff was to pay the Defen- 
dant the Coſts of a Nonſuit. The 


Rule of Ny Prius was afterwards 
made a Rule of this Court; and by 


Order of the Chief Juſtice the Point 


reſerved upon the Trial was put into 


the Paper and argued in Court. The 
Court was of Opinion with the Defen- 
dant; whereupon a Rule of Court was 
made, that the Verdi& ſhould be ſet a- 


fide, and that the Plaintiff ſhould pay 


the Defendant the Coſts of a Nonſuit 
to be taxed. 'The Coſts were taxed, 
after which the Defendant died, his 
Executor demands the Coſts of the 
Plaintiff, and for Non-payment, moyed 
for an Attachment. This was oppoſed by 
Serjeant Eyre for the Plaintiff, who in- 
ſiſted that the Defendant was not intitled 
to the Coſts, and that by the Death of 


the Defendant the Cauſe was at an End. 


But the Court was of Opinion that the 


Executrix was well intitled to the Coſts, 


and granted an Attachment againſt the 
Plaintiff for not paying them. 


: I; 1 Thorn- 


rn 7. nated ae 


5 Coſts. 


Thornton againſt Hayes, 
Eäaſter 9 Geo. II. 
Thomſon. 


"HE Plaintiff by Rule of Court 

was to pay Coſts to the Defen- 
Court © dant; the Defendant died before they 

paid Were paid; the Defendant's Admini- | 

to his Admi- ſtratrix gave a Letter of Attorney to a 

— third Perſon to demand thoſe Coſts, who 

Death. accordingly did demand the Coſts, and 

the Plaintiff refuſed to pay them; but up- 

on Affidavit of the Demand and Refuſal, 

and that the Letters of Adminiſtration and 

Letter of Attorney were ſhewed to the 

Plaintiff at the Time of the Demand; 

the Court granted an Attachment a- 

gainſt him, upon the Motion of Serjeant 


Belfield. 


Creek and another Adminiſtrator 
againſt Pitcairn. 

Cooke. 
Adminiſtrator CYUIT in the Conſiſtory Court of 
Pane on. \, ) Norzich againſt the Plaintiffs as 
brought by Adminiſtrators, for Tithes due in the 
himſelf ſhall [nteſtate's Life-Time ; the Plaintiffs al- 
pay no Cos. jedging a Modus, obtained a Prohi- 
os © dition 


; Coſts, 


bition in this Court; and Iſſue was 
thereupon joined; the Defendant enter- 
ed the Record, and proceeded to Trial 


at the laſt Lent Aſſizes, at which the 


Plaintiffs not appearing were Nonſuit- 


ed. Serjeant Prime moved for Coſts. 
The Cauſe of this Action, oi. the Suit 


in the Spiritual Court, aroſe in the 


Plaintiff's own Time; and where an 


Executor or Adminiſtrator ſues in Debt, 


Trover or any other Action ariſing in 
his own Time, he ſhall pay Coſts if he 
fails. In Prohibition the Plaintiffs are 


to be conſidered as mere Defendants, 
as oppoſing the Original Suit, ig. the 


Libel, and where an Executor or Ad- 


miniſtrator is Defendant, and a Judg- 
ment is recovered againſt him, he ſhall 
pay Coſts. That Stat. 3 E. 6. c. 13. 


. 14. gives double Coſts if the Sug- 


geſtion be not proved in ſix Months, 
and Executors and Adminiſtrators are. 
excepted by the Statute. The Plain- 
tifls not appearing at the Trial, were 
Nonſuited by their own wilful Default; 
and in Caſes of wilful Defaults, as for 


not Replying, not going to 'Trial pur- 


ſuant to Notice, Executors and Admi- 


niſtrators ſhall pay Coſts. If the Plain- 
tiffs were not to pay Coſts in this Caſe, 


it would be of very miſchievous Con- 
| ſequence ; for in the like Caſe the Tithe 


14 mulſt 


* 
= 8 0 


Colts: 


rhuſt either be loſt or a Hazard run of 
denn a Conſiderable Sum without 
any Hopes of Recompence. Boork for 
the Plaintiffs, inſiſted that the Tithes 
being due in "the Inteſtate's Life: time, 
the Plaintiffs were not liable to Coſts, 
that though the Suit in the Spiritual 
Court, was commenced after the Inte- 
_ cath, the ſuing out a Prohibi- 
only to — b Alete and was 
no * — had brought a 
Writ of Error, in "which Caſe they 
ſhould have paid no Coſts. As to dou- 
ble Coſts in the Stat. of 1 — for not 
proving the Suggeſtion in ſix Months, 
the Defendant having obliged the Plain- 
tiffs to declare, he has waived his Right 
to their Coſts, and the Proof of the 
Suggeſtion. Cur, As the Demand ac- 
ciacd in the Inteſtate's Life-time, and 
as the Plaintiffs have declared as Admi- 
niſtrators, and could not declare other 
wiſe, they muſt not pay Coſts. 
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Stewart against Harding, 
Mich. 4 Geo. I. 
A Greed by the whole Court on the inn fas 
* of the Prothonotaries, that cation of the 
if the Plaintiff be not called upon by ſecond Term 
Rule to declare, he hath all the Vaca- 2&5 its 
tion of the ſecond 'Term to declare upon by Rule. 


Lin againſ} Smith. 
Mich. 6 Geo. II. 
ELD that the Plaintiff hath two Flaintiſt hack 
wy to declare in after 1 
put in and complete. Chapple for the Bail complete. 
Plaintiff; Eyre for the Defenclant. 7 i 


Bartholomew an Attorney apzinſt 
_ *Goulding. Mich. 5 (Geo. II. 
Borret. 5 | ; 


q | \ Term, the Plaintiff entered claration on . 
an Appearance for the Defendant, and me third 


Term, too 
left late. 


1 Declaration. 
left a Declaration in the Office; in 

| Trinity Term he gave the Defendant 

Notice of the Declaration, and figned 

N by Default; the Judgment 

ing ſet aſide for inſufficient Notice of 

the Declaration, the Notice not expreſ- 

ſing the Nature of the Action, the 

Plaintiff in Michae/mas Term gave No- 

tice de novo of a Declaration being left 

in the Office as of the precedent Eaſter 

Term, gave a Rule to plead, and for 

want of a Plea ſigned Jo ent a ſe- 

cond Time. Serjeant ele moved 

that the Judgment might be ſet aſide, 

for that this Writ being returnable in 

- Eaſter Term, and the Notice of the 

Declaration being given in Michaehmas 

Term, from which Time only the De- 

claration could be deemed well deliver- 

ed, the Defendant was out of Court, 

and the Declaration came too late. 

Rule to ſhew Cauſe. Chapple and 

Birch for the Plaintiff, Cur, The 

well deliver- Rule of Mich. pr. imo Geo. 2. is expreſs, 

ed from Time that from the Time of giving Notice off 

3 on the Declaration the Declaration ſhall 

2 be deemed well delivered ; this Judg- 

| ment muſt therefore be ſet aſide ; if on 

ſetting aſide the firſt Judgment the Plain- 

tiff had prayed that the Defendant 

ſhould accept Notice of a Declaration 


* 
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as of the laſt Term, we would have 
obliged him to have done it. 

Ibbotſon againſt Cooke. 
Trin. 5 & 6 Geo. IL 
Borr 14 0 : | . | 8 . 5 
Eclared by the Court as a ſtand- Demand of 
ing Direction, that every Demand p,, &c. ©, 
of a Declaration, Plea, &c. in Writing, be made be- 
be made by eight o' Clock at Night W 
the Day before Signing Judgment. 


Bayly againſt Dennis. 
Trin. 8 & 9 Geo. II. 
G oy | 2 
Erjeant Hawkins moved that the Declaration 
) Judgment might be ſet aſide, be- e- 
cauſe the Declaration was delivered at Clock at 
Nine o Clock at Night, before the E, Nis. 
pin Day. Rule to ſhew Cauſe. Ser- 
jeant Eyre for the Plaintiff ſaid that 
the Defendant's Attorney had applied 
to the Plaintiff's Attorney for Time to 
' plead, and had obtained a Rule for the 
Plaintiff to ſhew Cauſe why the De- 
fendant ſhould not have Leave to plead 
double. Cur”, The Declaration being 
delivered after * Eight o Clock at Night, | Note : The 
the Defendant is intitled to an Impar- jergards made 


Agent in 
Town. 


been 


Declaration. 
lance, and therefore the Judgment muſt 
be ſet aſide ; but the Plaintiff's Attor- 


| ney offering to pay the Coſts of the 


Motion, the Court ordered the Defen- 
dant to plead double in a Week. 


Elwood againſ# Elwood, 
Trin. 6 & 7 Geo. II. 


matt be OTION by Serjeant apple 
manded of the to ſet aſide a Non Pros ſigned 


for want of a Declaration, becauſe no 
Declaration was demanded of the A- 


gent in Town. Rule to ſhew Cauſe. 


Serjeant Eyre for the Defendant. On 
ſhewing Cauſe it appeared that it had 
ageeed that the Declaration ſhould 
be delivered, and called for by the At- 
tornies in the Country, and the Decla- 


ration had accordingly been demanded 


of the Attorney in the Country, Cur, 


No Conſent of Country Attornies ſhall 
alter our Practice, and the Rule is pru- 
dently made. All theſe Tranſactions of 


delivering Declarations, Pleas, &c. 
ought to be done here in Town by the 
Agents. ang cue 


Taylor 
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Taylor againſ# Lawſon. 
Mich. 9 Geo. II. 


E 
HE ſame Reſolution (the Chief 
Juſtice and Denton abſent), but 
. Coſts to attend the Event, owing to 

Di ſtinction, which Serjeant Chap= © 
ple made, becauſe Notice of ſetting off . 

2 Debt was given, which muſt be 

proved in the Country. 


Porter, Jun. againſt 1 Runen 
Eaſt. 3 Geo. II. 


T Udgment ſet afide, the Notice of Declaration 


the Declaration being given on the 33 


Ninth of February, and the Term end- Pays exctu- 


ing the Twelfth. Held per Cur” the De-be before the 
claration muſt be delivered four Days 8 _ 
before the End of the Term exclufive, 

and therefore this Declaration ſhould 

have been delivered the Eighth of 
February. Chappſe for the Plaintiff; 

Eyre for the Defendant. 


* 
1 * 


Declaration. 


White againſt Edwards. 
IH Geo: II. 
Foley. ORs | 
Of delivering F the Plaintiff does not know the 
Wen Den. 1 Defendant's Attorney, and can't 
dant's Attor- find him on inquiring with the Fila» 
ney can't be cer of the County, he muſt leave the 
2 Declaration in the Office, and not at 
the Defendant's Houſe or with the De- 
fendant, this being the Practice in Mat- 
Of Notice otters of Pleading; but Notice of Trial 
Trial and In- or of executing a Writ of Inquiry, if 
quiry in the » 9 
like Ca. the Defendant's Attorney can't be found, 
ought to be given to the Defendant 
himſelf, or at leaſt left at his Houſe, and 
not in the Office. Patt cl; 


Turner againſt Shrimpton. 
1 55 | Hil. 13 Geo. . 
„ 
2 OPY of Declaration delivered to 
Deſendant. , the Defendant, his Attorney be- 


22 ing known, held to be a bad Deli- 
bad very. | e 


8 Wyat 
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Wyat againſ# Bacon. 

„„ 2009-2 Geo: oc; 1 

HE Declaration was delivered Irregularity in 
irregularly ; the Defendant did Ruler 

not move againſt the Irregularity un- too late to be 

til after the Writ of Inquiry was exe- <mplained of 

cuted. Agreed per Cur, That the De- — 

fendant came too late; yet in this Caſe 8 71 
agreed to ſet aſide the Judgment on 

Payment of Coſts. Et per Cur,, When 

any Irregularity happens, the Party 

injured ſhould take the firſt Opportuni- 

ty of applying to the Court, 


Smith againſt Jenks: 
Hil. 5 Geo. II. 
Cooke. 


8th Feb. Erjeant Chapple moved to Irregularity in 
| 8 ſet aſide a Judgment for delivering. 


Irregularity ; the Proceſs was returnable 0 late to be 
on the ſecond Return of laſt Term, a complained of 


Declaration of the laſt Term was left in ee _ | 


the Office before the Eſſoin Day of this quiry to be 
Term, but no Notice was given of it executed. 
till the third Day, in this Term; the 
Serjeant produced an Affidavit of No- 
tice of his Motion; but it appearing by 
this Affidavit, that Notice of Executing 


a Writ of Inquiry was on the firſt = . 8 


Declaration. 
of February inſtant, for to Morrow; 
being the Ninth of February, the Court 
would not receive the Motion, becauſe 
the Defendant came too late and might 
have applied ſooner. FO 


Heber an Attorney againſt King 
Hit 2 Geo. H. 


— HE Plaintiff having entered an 
Pears 1 Appearance for the Defendant, 
Defendant, Who Attorney, deliver- 
Notice muſt ed à Declaration to him at his Cham- 


ek Ring bers, but did not leave a Declaration 


on tho the in the Office, and give the Defendant 
an Attorney. Notice thereof in Writing, purſuant to 

| the Rule. 2 

On a Motion to ſet aſide the Pro- 
ceedings, the Plaintiff inſiſted that as 
the Defendant was a practicing At- 


torney, there was no Occaſion for ſuch _ 


Notice, becauſe he underſtood the De- 
charation. On hearing Counſel an both 
ſides, the Court was of Opinion that 
Notiee ought to be given to an Attor- 
ney as well as to a common Perſon. 


LY Poulter 
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Poulter againſt Skynner. 
Mich. 4 Geo. II. 
Foley. I Ni =. gH 2 
E HE Defendant lodged for three Defendant's 
or four Days in Biſbopſgate- Alen et Re- 
ſtreet, though his Houſe and Place of Porcheſter, 


Reſidence was at Dorcheſter; while but lodging in 


Biſhopigate- 


he lodged in Biſhopſeate-ſtreet he Was rect, and be- 
ſerved with a Common Proceſs; he _ 8 74 
went Home in a few Days: Notice 9 2 


à Declaration was left at the Lodgings Declaration 


in PBrſhopſgate-fireet, and Judgment _ be left at 


was ſigned againſt him as in a Town PAY 


Cauſe, for not pleading in four Days. then in che 
Serjeant Corber for the Defendant mo- Country, mou 
ved the Court that the Judgment might ſhall plead in 


be ſet aſide for want of eight Days four Days. 


Time to plead. Rule to ſhew Cauſe. 
Serjeant Chapple for the Defendant, 
inſiſted that when Notice of the De- 
claration was left at the Lodging in Bi- 
ſbopſgate: ſtreet, the Defendant's Place 
of Reſidence was at Dorcheſter. The 
Court held that the Rule for eſtabliſn- 
ing the Practice of the Court upon the 
late AR of Parliament, and the Rule 
for ob iging Defendants to plead forth- 
with, muſt be conſiſtently and conform- 
ably conſtrued, and that Notice of the 
Declaration ought to follow the Serv. 2 
| oo = a 


5 
—— — —y—-—ö 4 


Declaration; 


of the Proceſs; and therefore diſchar- 
ged the Rule for ſhewing Cauſe why the 
Judgment er not be ſet aſide. 


Hale 4 ey" Bieedon: - 

Eaſter 6 Geo. II. 

1 | 
mp k moved to ſet aki 
— At- t; * Irregularity com- 
. plained as that th N 
being iſ i os Artorney ey ; knew e * 
s Attorney liv not deli- 

Wriing. = yer him the Declaration, or give him 
"mt any Notice of it. Serjeant Darnal for 
the Plaintiff, We told the Defendant's 
Attorney's Clerk that we had left 
the Declaration in the Office, which 
Clerk afterwards told the Plaintiff's 
Attorney that he had informed his 

Maſter that the Declaration was left in 

the Office. Cur”, Notice by Word of 

Mouth is nothing, but the Clerk's tel- 

ling the Plaintift's Attorney that his 

Maſter knew of the Declaration's be- 

ing in the Office, ſeems ſufficient, how- | 
ever as it is not a very clear Caſe let 
the Judgment be ſet aſide on pleading 
an Iſſuable Plea, and taking ſhort No- 
tice of Trial, but let the Coſts attend 
the Event of the _. 


Notice to De- 


Lane 
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| Lane againſt Elliot; - 
Foley. | 


Ettled upon hearing Counſel on both Notice of De- 
8 Sides, that Notice of a Declarati- y, gen be. 
on being left in the Office muſt be gi- fore Rale to 
ven before a Rule to plead be given, Pe- 


Gray againſt Saunders. 13 
Borret. „ 


e ir of a Declaration being Notice of 2 
IL left in the Office muſt be given Dane ne 
before a Rule to plead is given. befrea Rule 


to plead be given. 


Parſons and others againſt Smith. 
Eaſt. 4 Geo. Il, 


BVorret. e 
CCEttled by the that Notice of Noties of a. 
a Declaration being left in the Of- 1 eh 
fice muſt ſpecify the Nature of the the Nature of 
Action, 7. e. whether it be in Debt ore Ad. 
Caſe, Gc. The following Notice was 
held to be inſufficient, Six. M. G. 
Take Notice there is a Declaration 
_ © left in Prothonotary Borret's Office 

* in the King's Bench Walks in the 

þ Ks Tm 
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on for Money 


© Temple, which is proſecuted by 
* A. B. C. D. and E. E againſt you 
* the Defendant, purporting that you 
& are indebted to them in 4/7. for 
* Coachmaker's Work for you by 
them done, and alſo on a Quantum 
* Meruit; And that you are farther 
© indebted to them in the Sum of 11 /, 
& for the Hire of Coaches, Chariots 
© and Hearſes for a long Space of 
of Time, to which Declaration un- 
© leſs you plead, &c.” Hawkins for 
= Defendant ; Baynes for the Plain- 
tiff. 
The like Reſolution, Birch for the 
Defendant; Ur/zn for the Plaintiff. Ball 
againſt Merrick, Eodem Termino. Cooke. 


Turner, Adminiſtrator, againſ® | 


Bownus. Eaſt. 2 Geo. II. 


Notice that a REfeld moved to ſet afide the Judg- 
Denia ment ſigned in this Cauſe for Irre- 
and delivered glllarity; the Irregularity complained 
was left in the of was that the Defendant being ſerved 
when with Proceſs, purſuant to the Statute 


there was a . . 
Count alſo in for preventing frivolous and vexatious 


the Declarati- Arreſts, and an Appearance being en- 
tered by the Plaintiff, the Plaintiff gave 
the Defendant Notice that a Declara- 
tion was left in the Office, and the 
Notice mentioned that the Declaration 


lent, good. 


n 


Wetlaration 


was for Goods ſold and delivered and 


Materials found; whereas there was 
aà Count in the Beclaration for Money 
lent, which was not mentioned in the 
Notice. Upon reading the Rule of 


Court for ſettling the Practice of the 


Court purſuant to that Statute, -which 
is, that the Plaintiff ſhall give Notice 
of the Nature of the Action; the Court 
held the Notice to be good, and ſaid 


it was not neceſſary to ſet. forma the 


whole Declaration, and would not ſo 
much as make a Rule for the Plain- 


133 


tiff to ſhew Cauſe why this JED 5 


Nn not be ſet er, 


5 3 E 20+ Þ 
EE 4% * a.” 


Skin againſt Gwinnet: | 
Eaſter 4 Geo. II. 


C. R, In giving Notice of a Decl. Notice of a | | 
Declaration 


ration left in the Office, it is only 2 


neceſſary to mention the Nature of the wen mention the 
Action, 2g. in Debt or in Caſe with» Nature ofthe | 


out mentioning for what, for that will 
appear by the Declaration it elt. 


TS „ „ OF, 


K 3 Hlan- 


11 Declaration. 
 Hannaford againſt FHolewen, | 
3 Eaſter 7 Geo. II. 50 
Borrer. 
— De- Erjeant Eyre moved that the Judg- 


een a 8 mem and Writ of Inquiry in this 

Date, bad. Cauſe might be ſet aſide for the fol- 
lowing Irregularities; xſt Notice was 
given that the Declaration was left in 
the Office, and that the Defendant was 
to plead in eight Days, which Notice 


25 Notice of In- was without any Date. 2dly, The 


+ = 8-4 Hour Notice of executing the Writ of In- 
or as ſoonaſter quiry, was that the ſame would be 
— ad executed at Ten o Clock in the Fore- 
dad. *noon, or as ſoon after as the Sheriff 
. would attend. Rule to ſhew Cauſe. 
Chapple for the Plaintiff, Cur”, The 
Notice of the Declaration ought'to have 
had a Date, and that Deſect is not to be 
fupplied by Affidavit; the Notice of 
executing the Writ of Inquiry is alſo 
bad; therefore the Rule muſt be made 


abſolute; 


Braty | 


Declaration. a 


Baatz Kant Beldock. 
Eaſter 12 Geo. II. 
T, 


homſon. 

Erjeant Skinner moved that the oe 
4.) Judgment in this Cauſe might be © plead in 
ſet aſide; the Plaintiff had Ielivered _— 
the. Declaration de bene eſſe, and ge gant had eight 
the Defendant Notice to plead in four Days toplead, 
Days (which Notice was unneceſſary bad. 

as the Declaration was delivered de 


bene. eſſe) when the Defendant was in- 


| titled by the Rule of the Court to 


eight Days Time to plead. Rule to 
ſhew Cauſe. Vrigbt for the Plaintiff, 
The Plaintiff did not fign his Judgment 
till the eight Days were expired. Gur,” 
The Notice was bad, and therefore the 
Rule muſt be abſolute, h 


Pritchard Gun Lewis. 
Fil. 13 Geo. II. 


ö ' RI * returnable in PFafter Declaration 
Term laſt; the Plaintiff enter- 2 
d een for the Defendant ac- (he Time of 
cording to the Statute, and left a De: Notice. 

_ Claration in the Prothonotary's Office, 


but lay fill all Trinity and Michael Writ en. 
O 


able in Eaſter 
4 mas Term, De- 
claration delivered the Day before the Efloin- Day of Hilary Term 
too late, W | 


8 


236 Declaration. 
mat Terms, and gave the Defendant 

no Notice of the Declaration being left 

till the Day before the Eſſoin Day of 
this Term; the Defendant moved to 
ſtay Proceedings which was ordered 
accordingly, the Declaration'being to 
be deemed well delivered from the 
Time of the Notice only, and conſe- 

_ quently this was too late, the Defen- 
dant being out of Court. Hayward for 

the Plaintiff ; Boorle for the Defendant, 


077 Trin. 2 & 3 Geo. II. 


Upon a com- B anthwayte moved to ſet aſide a 
mon — Judgment for Irregularity ; the Ir- 
— may Tegularity complained of was, that the 
declare in any Defendant was ſerved with a Copy of 
Count. Proceſs directed to the Sheriff of &rry, 
and thereon the Plaintiff had entered 
an Appearance for the Defendant, and 
declared in Middleſex upon a Bail- 
Bond; the Writ was a Claufum fregit, 
and he inſiſted the Plaintiff ſnould de- 
clare in Surry, Upon hearing Zyre 
for the Plaintiff, the Court was of O- 
_ Pinion that the Judgment was regular, 
and that the Plaintiff might declare 
upon a Clauſum fregit in any Coun- 
ty, and that the Statute to prevent 
frivolous and vexatious Arreſts, made 
a no 
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no Alteration, but that when the Ap- _ 
pearance was entered by the Plaintiff 
for the Defendant, it was to all Intents  — 
and Purpoſes the ſame, as if the 
Defendant ' himſelf had entered the 
Appearance, that. before the making this 
Act the Plaintiff might have declared 
in any County upon a common 
Clauſum fregit, for that Proceſs was 
only to bring the Party into Court. 


Holmes againſ# Small. 
Mich. 4 Geo. II. 
Cooke. ik Riot oft ts 
WEEE Plaintiff ſued out a Writ Ona Clauſam 
J with an Acetiam in Debt, and fegit wich an 
declared in Caſe; and the Queſtion Debt, the 
was, Whether the Plaintiff could de- Plaintif may 
clare in any other Action than Debt ? Sung ma 
On hearing Counſel on both Sides, a- for any Cauſe 
greed per Cur, that the Writ was af Action. 
Clauſicm fregit, and by the Courſe of 1 
the Court upon a Clauſum Fregit the 
_ Plaintiff may declare in any County or Anter on 2 
for any Cauſe of Action. Had this been a Pracipe quod 
Pracipe quod reddat, the Plaintiff could reddat, except 
not have declared in any other Action CY 
than Debt, except where a Declarati- chen muſt ft 
on is delivered by the By, but in that pee in 
- Caſe the Plaintiff muſt have delivered 
à Declaration in the Original Action, 
| ERS 


before he could deliver a Declaration 
by the By. 


Hickeringil a Koighe, in Caſe. LI 
The ſame againſt The ſame, in | 
Debt. Mich. 6 Geo. II. | 

Thomſon. ; 

— cg e A Clafim fregit with an Aretiam 
in Caſe, and another Clauſum 

== Phinif fr Rog 2 5 SN in Dees the 

- Defendant ha ed a Non Pros in 

* Action for . of a Declaration, 

the Plaintiff had delivered a Declara- 
tion in Covenant. Serjeant Girdler for 
the Plaintiff moved that one of the 
Non Proſſes might be ſet aſide on Pay- 
ment of Coſts, and that the other might 
be ſet aſide as Irregular. Rule to ſhew 

Canſe. Darnal for the Defendant, 

We did not know upon which Writ the 

Declaration in Covenant was delivered; 

beſides Actions have been brought on 

the Jus gments upon the Non Profſes, 

Declarations delivered and Judgments 

| : ned thereupon by Default, five Days 

after which, and not before, this Ap- 
an was made. Cur, As a De- 
claration was delivered though in Co- 
venant, and foreign to both Writs, 'twas 
good as to one, both Writs being Clau- 


Jon 
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ſum fregits, and not ſpecial, and asIrregularity 
= Pai did not ſay upon which it de 6 be 
was delivered, the Defendant had his complained | 
Election to take his Non Pros on ei- af att. Judg- ; 
ther. The Court would therefore have Action there- 
made the Rules abſolute, but in Regard un- _- - 
the Plaintiff did not apply till after 
Judgments were ſigned in the Atjons 
upon the Now Proſſes, they dif- 24 
charged the Rule. 1 8 


Ramsberry againſt Hoare. 
Eaſt. 4 Geo. II. 5 
Coke. LL. 
EBT on a Bond againſt an Exe: Declaration a- 
cutor, Declaration in the Debet Saut un nas 
and Detinet, Plea Pleue aaminiſtra- Debet and - 
vit, Verdict for the Plaintiff. Belfield r 
moved in Arreſt of Judgment. Chap- TOS 
ple for the Plaintift ſaid it being after 
Verdict was helped by the Oxford Act 
17 Car. 2. 1 Lev. 224, 259. Caſes 
in Law and Equity 356. Allen 75. 
Sid. 379, 342. Cur, No Rule. 


140 
Harvey, Adminiſtrator, againſt 
Har ley. Mich. 5 Geo. II. 
Quade. 
Declaration EBT by an Adminiſtrator, De- 
N claration in the Debet and De- 
the Debet and inet, Plea a Releaſe, Replication, 
Detinet. General Demurrer and Joinder. Ob- 
jection that the Declaration was in 
the Debet and Detinet. Poſtea the 
Plaintiff's Attorney moved in the Trea- 
ſury to amend on Payment of Coſts. 
Anonymus. 
Mich. 6 Geo. II. 
Declaration 24 NN R. Juſtice . re- 
by Exppuner ported a Caſe, Burland 
— Detinet and Filer, Paſeh 11 Geo. 1. where it 
after was Reſolved by all the Judges in the 
erat. Court of King's Bench, that a Decla- 


Declaration? 


ration in the Debet and Detinet at the 
Suit of an Executor is good after a 
Verdict. Note; The ſame Caſe is re- 
ported by the Name of Newland and 
Filer, in the Modern Caſes in Law 
and Equity 356. 7 


- Sherley 
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Shirley, Adminiſtrator, againſt 
Harvey. Eaſt. 6 Geo. II. 


Cooke. 5 „ 
EBT by an Adminiſtrator, De- 8 


claration in the Debt and De- niſtrator inthe 


tinet. The Defendant demurred ; the Debet and 
Plaintiff joined in Demurrer. Judg- * 
ment for the Plaintiff; it is helped by 

the Oxford Act, and is the ſame as if 

after Verdict. Hawkins for the De- 
fendant; Eyre for the Plaintiff. 


| Tasker one, &c. againſt Hutchins. 
Mich. 4 Geo. II. 


8 Erjeant Chapple moved that Proceed. Onan Attack 


ings might be ſtaid, the Plaintiff had, iege de Fir- 


ſued out an Attachment of Privilege de cito debiti, the 
Plaintiff can't 


placito debiti, and declared in Caſe; r ont. 


and it was inſiſted upon, that he ſhould ration by 
declare in Debt before he could deliver a che By in Cafe 
Declaration by the By in Caſe, and no dne in 
Declaration in Debt had been delivered. Debt. 
Upon hearing Baynes for the Plaintiff, 
Cur, Had the Writ been a Clauſum 
Fregit the Plaintiff could have declared 
in any Action; but this Attachment is 
in the Nature of a ſpecial Original in 
Debt. And the Plaintiff muſt declare 
in the original Action of Debt before 
3 . 2 


has de- 


v» ·ũ½éP „ %ͤ— 


| 
| 
| 
= 


Declaration. 

he can deliver a Declaration by the 
By in Caſe. So a Rule was made 
to ſtay the Plaintiff's Proceedings. 


142 


Wreeke and his Wife againſt Ro- 
bins. Mich. 10 Geo. II. 

Az HE Plaintiff delivered a Decla- 
tt I ration in the Original Action at 
and Wite the the Suit of himſelf and Wife, and ano- 
Jeliver a De. ther by the By at the Suit of himſelf 
claration by alone. Motion to ſtay Proceedings on 
— 2 his the Declaration at the Suit of the Hus- 
alone. band alone. Chapple for the Defen- 

dant ſaid that by the Practice of the 
Court a Declaration may be left by 
the By the firſt Term at the ſame Per- 

_ ſon's Suit, but not in any other Action; 

and in this Cafe the Action is at the 
Suit of the Husband and his Wife, 
and there is no Proceſs at the Suit of 
the Husband alone; therefore the De- 
fendant is not obliged to receive this 
Declaration by the By. yre for the 
Plaintiff ſaid that when the Defendant 
was in Court he might be declared a- 
gainſt at any Perſon's Suit, but this was 
denied by the whole Court; Eyre then 
inſiſted that the Plaintiff and his Wife were 
the ſame Perſon. To this the Court ſaid 
that ſo they were as to ſome — 
2 | ut 


Declaration. 
but in this Caſe they were not; for in 
the Action at the Suit of the Husband 
and his Wife, the 


So 


ſurvived to the Wife in Cafe the Hus- 
band had died, but in the Action at the 


s would have 


143 


Suit of the Husband alone, the Dama- 


ges would not have ſurvived to the 
Wife upon the Death of the Husband. 
Sir George Cooke, Deputy Prothonota- 


ry, ſaid that by the Practice of the 
Court the Plaintiff may the firſt Term 
deliver to the Defendant as many De- 
clarations by the By. as he would, and 
that upon producing a Writ at any o- 

ther Perſon's Suit, and delivering a 
Declaration, the Defendant was obli- 
ged to receive it, and the Plaintiff might 
proceed againſt the Defendant thereon. 


This, T homſon the Prothonotary and all 


the Secondaries denied to be the Prac- 
tice of this Court, and ſo did all the 
Practicers that were then in Court, 
(Borret, Prothonotary, abſent.) The 


Court made a Rule to ſtay the Plain- 


tiff's Proceedings on the Declaration 


lone. 


Hand 


delivered by the By at his own Suit a- 


=_ Declaration; 


| Hand, an Attorney, again Willet. 


Trin. 14 & 15 Geo. II. 
Thomſon. 


n Erjeant Belfield moved that proceed- 


may bedeli- \ ) ings might be ſlaid on a Declaration 
vere 42 delivered by the By, for that aſter the 
Term, tho Debt and Coſts on the firſt Declaration 
Cofts on the Were paid, the Plaintiff delivered this 
fr Declara- Declaration by the By, in the ſame 


tion are paid. Term with the firſt Declaration. Rule 


to ſhew Cauſe. Urhin and Willes for 
the Plaintiff ſhewed for Cauſe that a 


new Proceſs had been ſued out to 


warrant the ſecond Declaration, where- 
upon the Court diſcharged the Rule, 


and ſaid that the Defendant muſt have 
pleaded to the ſecond Declaration, if 
there had not been a new Proceſs ſu- 


ed out ſince it was delivered of the 


ſame Term with the firſt Declaration, 


notwithſtanding the Debt and Coſts on : 


the firſt Declaration were paid, 


2 8 Anony- 


"IJ; by 1 
OS x": * * A Os. 
9 n 8 n n a . 77 p 
* — . > AS 2 * 2 * * : n . 4 # % 
* fi . "SEE ax 3 8 F * 8 9 To 5 
' , 


Detlaratton. 145 


Anonymus. 79 8 
2 Hil 5 Geo. I. \ 
Cooke. 


Efcadant arreſted on 4 Fecal of — 
1 Capias, and held to Bail, he has py ne. 
= Days to put in Bail, yet ih | Hilary oi « ſpecial 
or Trinity Term the Plaintiff may De- „ 
liver a Declaration de bene eſſe in the 
firſt Day of the Term, and then give a 
Rule, and, if Bail 2 put in, in de- az oY 
fault of a Plea may ſign Judgment 


when the Rule. is out. „ 


0 


And eitoti Kale Moreton· 
| Hil; 13 Geo. I. 


Cooke, © LT CET 125 


# « | $ 


PO N a  ſpceial Writ, rr 9 822 oe ng | 
U Oftal' Hil. or C Trin. a de bene elle... 
Declaration may be delivered Je. bene 8 
eſſe, and a Rule to plead given there: cant be deli 
on within the firſt four Days of the 1 
Term although no Appearance he en- pearance i 
tered, but if the Declaration he not de: out, unle 
Jivered within the firſt four Days, an ee 
Appearance muſt be entered by the 
Plaintiff for the Defendant before the 


Declaration can n be K 1 yor be 


| 


Aue, 


Declaration; 


Anonymus. 
Mich. 1. Geo. II. 
N ſpecial Writs the Plaintiff may 
{Fm his Declaration de bene 


E before A ppearance entered. De if 


aid rag 


delivered 
before Time 8 the LE can be . | 
ance expired. vered. |. Th 
Jos a1 Fi ale 
Mich. Cf Geo, IL, 
ole. * 125 
Declaration HIS was an Maat by com- 
may be deli- mon Writ returnable on 101 ſe- 


vered de bene 

a cond Return of this Term, and 

* the new Rule of Court wade iy 

. $\Eep. 2. for taking away Imparlances, 

bY the Plaintiff left a Declaration in the 
Office 4% bons eſſe and gave Notice 
tttereof to the Defendant, and gave a 
Rulè to plead; aftefivards the Defen- 
dant enters an Appearance by Attorney, 

and the Plaintiff's Attorney called up- 

en the Defendant's Ahoy for a Plea, 

and for want of a Plea figns Judgment; 

the Defendant moved to ſet alide the 


JO, and inf fed that having ap- 
peared 


Declaration. 147 
peared by Attorney, the Declaration 
ſhould have been delivered to his At- 
torney. Upon hearing Serjeant Chap- 
ple for the Plaintiff; and Serjeant Eyre 
for the Defendant, the Court held 
this Judgment to be regularly ſigned, 
and that by this Rule the Plaintiff might 
deliver a Declaration de bene eſſe, and 
proceed in the ſame. Manner as tho he 


Bredon againſt Hope. 

D Lone nes Dll. ates 
O TIS. in the Treaſury for ——— 
YA. an Imparlance to the next Term; , dee 
the Plaintis dad taken.our 4 cm Un - mess- 
Writ, returnable on the ſecond Re- mon Writ. 
turn of this Term, and upon the E 

fotu Day of the Return delivered a 
Declaration de bene eſſe upon the new 

Rule Alich. 3 Geo. 2. but the Judges 

would not grant an Imparlance, as it 

would break through the new Rule. 


1 3 Charl- 


149 Declaration. 
Charlton againſt Hankey and Alſop. 
Hill. 7 Geo. II. 


Cooke. e 2813 2207 
s . HE Writ was returnable on the 
firſt or ſecond ſecond Return of the Term 


Return of 2 mens Mich. being the 27th Day of 
— may Ott. the Plaintiff - the third of Noo: 
deliver be delivered a Declaration de bene efſe, 
bene elfe be. and on the ſame Day gave a Rule to 
ſore the Time plead ; on the ſeventh of November the 
for Appear- Plaintiff entered an Appearance for the 
' Defendant, and ſigned Judgment for want 
5 of a Plea. Serjeant Chapple moved that 
this Judgment might be ſet aſide, and in- 
ſiſted that the Defendant had eight Days 
aſter the Return of the Writ to appear, 
and that therefore the Plaintiff could 
not deliver a Declaration until the 
Time the Defendant had to enter his 
Appearance was expired. Serjeant 
Darnal for the Plaintiff inſiſted that 
by the Rule of Mich. 3 Geo. 2. where- 
by Imparlances are taken away, it is 
expreſsly provided, that upon Writs re- 
turnable the firſt or ſecond Return of 
any Term the Declaration may be de- 
livered de bene efje. The Court held 
this Judgment to be regularly ſigned. 


Chri- 


— , 
2 hn, 
* 


Chhriſtopbory againſt Otto 


Declaration. | 


_ Hil. 12 Geo. II. 
Thomſon. Ws 


Erjeant Draper moved that the Declaration 

3 BY 8 aſide. be- left in the Of- 
O judgment might be ſet afide, erer rid 
cauſe no Notice was given of the De- eſſe without 
claration ; the Caſe was this: The Writ 9 AN 


was returnable on the firſt Return of the“ 


Term; on the firſt Day of the Term a 


Declaration was left in the Office de 


bene eſſe, with Notice to plead in four 
Days; the Defendant did not put in 
Bail till after the four Days; as ſoon 


as Bail was put in, the Plaintiff's At- 
torney demanded a Plea of the De- 


fendant's Attorney, and on the next 


Day ſigned Judgment. Serjeant Dra- 
er inliſted that Notice of the Decla- 


ration being left in the Office ought to 
have been given to the Defendant's At- 
torney, or at leaſt to the Defendant 


himſelf. Rule to ſhew Cauſe. Eyre 
for the Plaintiff. Cur, As the Writ was 
returnable on the firſt Return of the 
Term, the Plaintiff might leave his 
Declaration e bene efſe in the Office, 
and give a Rule; the Defendant ought 
to have put in Bail on the Appearance 


Day, and as he did nor, it is not rea- 


L 3 | ſonable 


Detlaration. 
ſonable that the Plaintiff ſhould be 
delayed; it is the conſtant Practice 
and has been ſettled in other Caſes, 
Notice is not necellary. S Q, 


Battery, con- 
taining thirty 


ration all the Counts but the firſt; the 


Counts, Court Caſe was this: The Plaintiff had de- 


— clared in Aſſault and Battery in one 


firuck our. 


Count, got a Rule to amend on Pay- 
ment of Coſts, and delivered a Decla- 
ration containing thirty Counts. On 
reading an Affidavit of the Plaintiff 
that the Defendant had aſſaulted him 
ſixty ſeveral Times; and hearing hi- 
taker for the Defendant, and Barnes 
for the Plaintiff, the Court would not 
order the Plaintiff to ſtrike out any of 
his Counts. | 


Harper 


Derlaras . 15 L 


* : $ 


Harper, an A ttorney y. yy 
Hil 7 Geo. II. 


7 vomfon, 77 

HRE E —— . for the — Deck 
ſame Aſſault, ordered to, be re- in one. © 

dined into one. The Plaintiff's Coun- 

ſel prayed Coſts, but the Court re- 

fuſed to give Colts. Eyre for the 

. ; inner * the e 

tit. 8 


Wood 3 Gracd an Artorney. 
„r Geo. II. 
A TION. brought by a Surgeon Declaragon 
for M edicines, Attendance, Fc. ee _ 
the Plaintiff's Attorney delivered à Counts. 
Declaration containing nine Counts; 
the Defendant moved that the Declara- 
tion might be reduced to three Counts, 
Rule to ſhew Cauſe. On ſhewing Cauſe 
the Court ordered four Counts to be 
ſtruck out, and the remaining five to 
ſtand, ciz. an Indebitatus Aſſumpſo oj 
quantum meruit, for Work and La- 
bour, the like for Goods ſold and deli- 
vered, and an Indebirarus 4 umpſit 
for Money laid out for the Detendant's 
Uie, which would be ſufficient to take 
L4 | in 


132 Demurrer.” 
in 8 2 demand. 6 
gar for the Pla Kettleby for the 
ger forthe Planff Kali for th 
Demurrer. 
Wrath againſt Roſe, 
Hil. 5 Geo. II. 
Porrer. 
. 8th Feb. OQErjeant Birch moved to ſet 
3 alide a Judgment for Irre- 


Books, when gularity; the Plaintiff had obtained 
zo be com: udgment on a Demurrer, without de- 
7 livering two Books to the Defendant's 
Attorney. The Court (Chief Juſtice 
abſent) made a Rule to ſhew Cauſe, 
though Denton was againſt making 
any Rule, and inſtanced the Caſe of 
Smith and Jens; afterwards Chapple 
and Jynne ſhewed Cauſe. Ihe 
Court Coney! the Judgment was Irregu- 
lar, but diſcharged the Rule, becauſe 
the Defendant ought to have applied 


fooner, 


Sutton 


Demurre. 133 


Sutton againſt Laycon. 

Cooke. LE. 5 
8 Hawkins moved that the Le % 
Defendant might be at Liberty to a 
withdraw his ſpecial Demurrer, and plead theGe- 
plead the General Iflue. Rule to _— 
ſhew 'Cauſe, Eyre for the Plaintiff ; Plaintir ha- 
it appeared that the Declaration was ving loſt a 
delivered on the eighth of February Trial. 
laſt, and the Defendant's Agent being 
preſſed for a Plea, Demurred, where- 
by the Plaintiff was prevented trying 

the Cauſe at the Aſſizes. The Rule 
for ſhewing Cauſe was diſcharged, tho 
the Defendant offered to pay Coſts; the 
Court ſaying it would introduce Delay, 
and was a Contrivance to get over the 
Aſſizes. | | NEE Gi 


Bellamy againſt Herring and others. 

Eaſter 7 Geo. II. 

Emurrer MR 5 the ns Donner <>: 
was out, the Plaintiff fi 0 

ment. Agreed per toram 2 Piet _ 

ought not to have ſigned Judgment gn Jude. 

without an Order of the Court or 3 


Judge. 
Butler 


154 Demurrer. 


Butler againſ# Houghton. 
Trin. 10 & 11 Geo. II. 

T bomſon. 
Concilium HE Plaintiff demurred; the De- 
— — 1 fendant's Attorney delivered a 
Book deliver Joinder in Demurrer to the Plaintiff's 
d. Attorney; the Plaintiff's Attorney mo- 

ved for 4 Concilium, and then deliver- 

ed the Paper Book. The Queſtion was 

Whether he ſhould not have deliver- 

edthe Paper Book before he moved for 

a Concilium?* Denton and Forteſtue 

(Chief Juſtice and Cmyns abſent) ſaid 

he ſhould, and held the ſetting down 

the Demurrer in the Paper to be irre- 
gular. 


Durrant againſt Lynes. 
Trin. 10 & 11 Geo. II. 
Borret. | ” 


UT here it was held quite o- 

therwiſe in full Court, with this 
Difference, that the Plaintiff had joined 
in Demurrer in this Caſe, and the Rea- 
ſon of the Judgment was, that if the 
Defcndant had full four Days Notice 
of the Conci/inm before the Argument, 
it was ſufficient, and no ways materi- 


al for the Defendant to know the ow 
ciſe 


8 3 
. 3 


Thomſon. 


Demurrer. 155 


 ciſe Time when the Concilium was 


moved for. Draper for the Plaintiff; 


W for the Dete — 


Langton agdinſt Tuckwell 
Mich. 12 Geo. II. 


Concilium might be ſet aſide, be- Deu de : 


cauſe the Plaintiff had not delivered a delivered &- 

E in Demurrer under Counſel s parate. 
and. Rule to ſhew Cauſe. Skinner 

for the Plaintiff, the Joinder was 


892 Girdler FIR that the Joinder in 


actually ſigned by Counſel, the Defen- 
dant's Attorney accepted and paid for the 


Paper Book in Zune laſt, and made no 


Objection till the Day before the Day 
appointed for Argument. Car, Let the 


Rule be diſcharged with Coſts, there 
is no Neceſſity to deliver a Joinder in 
Demurrer ſeparate from the Paper 


8 


Demurrer. 


 Calverac and his Wife againſt 
Pinhero. Mich. 13 Geo. II. 


on. . 1 
— _ EBT on Recognizance of Bail ; 
Fact joined the Defendant pleaded Nul tiel 


Record recuperationis; the Plaintiffs re- 

. plied quod babetur tale Record”, Oc. 
and deliver d the Iſſue with a Day given 
for them to bring in the Record, . 

Honday the gth of July; the Defen- 
dant's Attorney deſired that the Day 
for bringing in the Record might be 
deferred till the next Day, which be- 

ing complied with, he in the mean 
Time delivered baek the Iſſue with a 
Demurrer to the Replication. The 

_ Plaintifts moved that the Demurrer 
ſhould be ſet aſide, that the Defendant's - 

Attorney ſhould receive the Iſſue 
which he had returned, and that the 
Plaintiffs might be at Liberty to verify 

the Iſſue at a future Day, to be ap- 
pointed for that Purpoſe. Rule to 
thew Cauſe. Vrigbt and Draper for 
the Plaintiffs ; Burnet and Eyre for the 
Defendant. Cur, (Chief Juſtice ab- 
ſent) You can't demur after Iſſue 

in Fact joined, if Iſſue be not 
properly joined; you have ſour 
Days 


"IF 
1 
8 gr 


8 


ſidered of the Thing, they had diſchar- 


Difcontinuance. 137 
Days to apply after Judgment NMiſi, 
if f — — the Plaintifl. 
Rule abſolute. bo 


-  Difcontinuance.. | 


Hale, Adminiſtrator againſt Norton. 


Mich. 6 Geo. II. 


Erjeant Chapple moved that the On Diſcont- 


Plaintiff, who was an Adminiſtra- Piansig mas 


tor, might have Leave to diſcontinue pay Coſts the 
his Action without paying Coſts. Ser- be be an Ad- 


jeant Eyre for the Defendant ſaid, that Ou. 


an Adminiſtrator ſhould pay Coſts for 
his own Laches. Cur, If the Plaintiff 
diſcontinues, although he be an Admi- 
niſtrator, he muſt pay Coſts. Serjeant 
Chapple ſaid, that the Judges of the 
Kings Bench had at the Side-Bar given 
an Adminiſtrator Liberty to diſcontinue 

without paying Coſts; a Day or two 
after Juſtice Fyrteſcue informed the 

Court, that he had inquired of 'the 

Judges of the King's Bench, and that 
they told him they did make ſuch Order 

at the Side-Bar, but that having con- 


ged 


5s Diſtontinnance. 
| ged that Order, and made the Num. 
nifirator pay Colts, 


Hook, an Admi iniſtrator, ai 
Hay wood. Eaſter 13 Geo. II 
Are - Facias to revive a 3 
Plat in ca recovered by the Panties _ 
— the Defendant craved Oyer 
the Letters of Adminiſtration ; — 
being defective, the Plaintiff proceeded 
no further on the ire Facias, but ha- 
ving procured ſufficient Letters of Admi- 
niſtration, brought an Action of Debt ou 
the Judgment in the Court of Kings 
Bench the Defendant pleaded in A- 
batement, the Action — Sire Facias 
depending in this Court; the Plaintiff 
replied a Diſcontinuance, which ha- 
been entered without Leave, the 
2 moved to have it ſet aſide. 
The Queſtion was, Whether a Plain- 
tiff could diſcontinue without Leave of 
the Court ; and the Practice was va- 
riouſly reported; hut it not appearing 
Whether the Roll on which the Diſ- 
S was entered was brought 
in before or after the Plea in —— 
ia. N. the Rule to, ſhew, Cauſe why 
the Diſcontinuance, ſhould. not be: ſet 
Ale was diſcharged, the Plaintiff con- 


ſenting 


ſenting to _ the Coſts of the Plea in 
ting toy and that the Plaintiff ſhould 
be at Liberty to plead we 1999. © Prime 
for the Plaintiff; e ex fot the De- 


1 5 ; | 
5 : # o# * 0 
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HE Defendant's a 2 Pte, 
take care to caſt his Eſſin with home. | 
the Clerk of the Effains/ in due Time, Dower. | 
or the Plaintiff / will enter \a -Ne- rect» 
piarur, after the Hſſein is = which 
is five Returns, the Defendant muſt 
enter his Appearance with the Filacer, 
and pray the View, he muſt then ap- 
pear” in Chief _ receive a reac 


— 1 5 18 N 
e vat oe. 
Mich. 4 Geo. I. 4 
Cooke. IT A 2 


oWER. Nn Default Nos nu. 
Agieetaies e iven ble Yo 
of Executing ''the Writ of Inqung, Bees | 
though the Defendant be not in Court 
by Attorney. | Writ of Inquiry it a- 
or: piper owes al Waren 


The Deſen- 


i Cher 


fit aſide be- 


Days 


SITY 


N 
— — — 
Leg — —— ear — EE IO 


— ds 
: 0 Re ry 
— —— — . — — 


Plaintiff. 
this Caſ the Defendant had counter- 8 


Grand Cape 
cauſe not pro- 
daimed 14 the Summons was not 


Dower. 
Chaplin 2 Chanlia: 
Eaſter 4 Geo. II. 
N Dower. Agreed per Grun, 


r The oP uy cannot make an 


plication to the Court until he has 
appeared in Chief. Chapple for the 
Eyre for the Defendant. In 


pleaded the View, and moved the 
Sure for Oyer of the Writ of Dower, 
but the Motion was denied for the 1 8 
ſon above mentioned. i 


„ 2. 1 2144 : 91 & by 


ity Kr 


Freeman. and his . 5 wit 
of Samuel Sparrow, Demand- 
ants; Cranham and gr 
"Tenants. Eaſter 8 Geo. II. 

— 1 020 N L2H 


N Dower. Serjeant Wright moved 
to ſet aſide a Grand! Cape becauſe 


the Church-Door, fourteen Days be - 
fore the Return, purſuant to the Statute 
31 El. c. 3 
a Rule to 4 Cauſe, and no Defence 
being made, the Rule was made abſo- 
lute c on Affidavit of Service. 


2 


proclaimed at 


cdl. 2. The Cort made 


unden _ Ejettment. 


3 — 


Jan 22 2D 


Th Leſſes of 5 dak, 
Jones. Trin. 10 TI ' "Gro. . 


ovt⸗ \ : „ 

Jectment W five Tenements and Ejeftment e (in 
one Acre of Land. Judgment a- tr alia) for 

755 the caſual Ejector; Serjeant — 

Wright moved that it might be ſet a- uin. 

fide for Incertainty in the Parcels, gig. 

as fo the five Tenements. Rule to 


ſnew Cauſe. 


ö We Fenn wi Dean. _ 
Rule FI 100 gment granted in an 
Ejectment for Lands in the Coun- als 

ty of enbigh in 25 on the N- 

tion of W . „ 


E 


Ejedment. 


162 


Roe, Leſſee of Fitzherbert, againſ# 

Doe. Trin. 10 Geo. II. 
T homſon. 3 * Is | 
Infant Leflor L Jectment. Serjeant Hawkins mo- 
fe ro ved to ſtay Proceedings until the 


ged to give Leſſor of the Plaintiff gave Security to 
2 for the Tenants in Poſſeſſion for Payment 
of Coſts, the Leſſor of the Plaintiff 
being an Infant. Serjeant Skinner, 

contra, on a Rule to ſhew Cauſe, and 

© faid no ſuch Thing was ever granted, 
and he believed never asked before. 

Cur unanimous in diſcharging the 

Rule, and Compns ſaid he had known 

— denied. Reeve, Chief Juſtice, ab- 

3 3 | 1 


York, Leſſee of Chambers, againſt 
PFeerris. Mich. 4 Geo. II. 

Declaration b Chapple moved for Judg- 

ingen n O ment againſt the caſual Ejector; he 

4 Geo. 2. in- acquainted the Court that the Decla- 

flea of 3 & ration was intitled Trin. 4 Geo. 2. and 

water, the Notice to appear was for this pre- 

ſent Mich. Term, the Declaration 

ſhould have been intitled, Trin. 3 & 4. 

| Cur, Had there been no Title to the 

Declaration it would have been good, 

and the Notice is dated at a Day cer- 

| tain 
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_ Ejectment. 
tain, but that the Tenants may have 
an Opportunity to apply to the Court, 
let there be a Rule ſor Judgment on 


the ſecond Day of next 'Term upon 
Notice to the Tenants. Note; This 


was a Country Ejectment. 


Hodgſon, Leſſee of Kender, againſt 
Maſon. Eaſter 8 Geo. II. 
Borret. | | 


Erjeant Birch moved that the Judg- Declaration 


ment ſigned againſt the caſual E- Trinity Va- 
jector might be ſet aſide. Rule to cation with 
| ſhew Cauſe. Skinner for the Plaintiff, Noe to 
This was an Ejectment for Land in oy Thr 


the County of Hard, a Declaration 
was delivered in laſt Trinity Vacation, 
with Notice to appear in Hilary Term 
following (taking no Notice of Micha- 
elmasthe intervening Term); two of the 
Tenants had appeared of Michaelmas 
Term, the Plaintift's Attorney ſearch- 
ing the Filacer's Book for an Appear- 
ance of Hilary Term, and finding no 
Appearance of that Term, ſigned Judg- 
ment againſt the caſual Ejector. Cur 
This Judgment is regularly figned, the 
Tenants ſhould have appeared as of the 
Term mentioned in the Notice, but 
as the Right has not been tried, let 
B 


Declaration 


| delivered be- Term, and the Demiſe. lai 


164 Ejedment. 
the judgment be ſct aſide on n Payment 
of Se. 


Scrape 20 Hunt. 5 
. 13 Geo. I. 


of Michael- 
mas Term 


before the Eſoin Day of Hilary 


on the firſt 


fore the E® Day of January, which was after Mi- 
Hilary 3 chaelmas Term, and therefore the 


and the De- Declaration could not be a Declaration 


rn ry pay Of Michaehnas Term. And now 


of January. Baines moved for an Imparlance till 


next Term, and compared this Caſe to 
a ſpecial Original, where the Cauſe of 
Action aroſe after the Teſte of the 
Writ. Upon bearing Brides for the 
Defendant, the Court would not grant 
an Imparlance, and ſaid that an Eject- 


ment was the the Creature of the 


Court, and the Demand was from the 
Time of the Service of the Declara- 


tion. | 
Note, If Judgment in this Caſe was 


entered againſt the caſual Ejector, the 
Tenant in Poſſeſſion could not take Ad- 
vantage of this Error, becauſe he was a 
Stranger to the Action; ; if the Tenant 


in Poſſeffion appeared, a new Declara- 


tion of Hilary Term would be deliver- 


ed, and then all would be right. 
Kir- 


Eclaration in Ejectment delivered | 


eſeument. 1 


Rirwool, Leſſee of Rack 4 
Backhouſe, Mich. 6 Geo. II. 
Croke. © 


N27 ION for Judgment in Eject- Declaration 
ment, the Perſon who went to in EjeAment 
ſerve the Declaraticn in Eje&ment —_ 1 0 | 
knocked at the Door of the Houſe, the not well ſerved 
Wife of the Tenant in Poſſeflion open- wo "i 
ed a Wicket in the Door, and the Per- — 
ſon acquainted her with the Contents 
of the Declaration, and read the Sub- 

ſcription to her; the Wife immedi- 

ately ſhut the Wicket: Whereupon the 

Perſon fixed the Declaration upon the 

Door; the Husband, who was the Te- 

nant in Poſſeſſion, had acknowledged 

that he had received the Declaration 

the ſame Day. The Chief Juſtice and 

Denton thought that the Declaration 

was not well ſerved, Price and Fur 


_ reſcue thought it was. No Rule. 


Birbeck againſ} Hug hes. 7 > 
Hil. 7 Geo. 11. 3 


E Itanen. Serjeant Skinner cond * 
for Judgment againſt the caſual Sie of | 
Ejector; the Affidavit of Service of 3 — 
| the Deelaration ſet out that the Depo- or his Wife, 

wa Mg bene. 


/ 


166  Ejectment. 
rent ſerved 4. B. the Tenant in Poſ- 
{ſeſſion or C. his Wife. Cur, This 
Affidavit is not certain as to either. 
No Rule. ä 


Bate, Leſſee of Baker, againſt Tip- 
ping, HE 5 Geo. .. 


Borret. „„ 
Affidavit of OTION for Judgment againſt 
— the caſual Ejector; the Affidavit 


Declaration : 
on two, who Was, that the Deponent did deliver the 


eg * Declaration into the Hands oſ— the Wife 
nant, incer- Of Natbaniel Bates and to Benjamin 
tin. Tipping, which ſaid Nathaniel Bates 
and Benjamin Tipping are, or one of 

them is Tenant in Poſſeſſion. Cur", 


This Affidavit is incertain. No Rule. 


Halſal, Leſſee of Lord Lee, 
againſt Wedgewood. _ 
: . Eaſt. 7 Geo. II. 
Cooke. a8 
Declaration (DErjeant Hazwlins moved for Judg- 


tendered, fe. O ment againſt the caſual Ejector, 


ſuſed and left } 
on the Premit: Upon an Affidavit of a Tender of the 


ſes in the Te- Declaration to the Tenant in Poſſeſſion, 


— oP who refuſed to accept it, and got a Gun, 
ent. and threatened to ſhoot the Perſon who 


tendered the Declaration to him; where- ; 


upon the Perſon threw the Declaration 
down 


Ejedment. 


down and left it on the Premiſſes in the 
Tenant's Preſence. Cur, Take a Rule 


for Judgment Ni; this is like the 
Caſe of continual. Claim, where the 
Party comes as near to the Land as he 
can to make his Claim. The Chief 


Juſtice ſaid it would have been a good 


Delivery, if there had been no Violence 
offered, ſince the Declaration was ten- 
dered, refuſed and left on the Premiſſes 
in the Tenant's Preſence this differs from 
the Caſe of Kirwaod and Bac bhouſe, 
Mich. 6 Geo. 2. Antea fo. 165. There 
was no Tender of the Declaration. 


SGoodlad, Leſſee of Roundel, 
againſt Jefferſon. 
Trin. 13 Geo. II. 


Borret. 


167 


Erjeant Agar moved for Judgment Declaration 


) againſt the caſual Eje&or, upon ſerved on Te- 


Affidavit that the Tenant's Siſter was 


nant's Siſter, 
and Receipt 


ſerved with the Declaration in Eject- acknowledg- 


ment, and acquainted with the Contents c 


of it before the Eſſoin Day of the Term, 
and that on the Twenty- fourth Day of 
June, which was after the Eſſoin Day, 
the Tenant acknowledged that he had 
received the Declaration. Cur, Let 
N Bes be ſigned againſt the caſual 
je ctor, unleſs the Tenant ſhall ap- 

M 4 1 


% 


168 Ejecment. 
pear within fx og alter denen of, 
this Rule. T 


Tupper, Leſſee 4 Marcy ; 
Woollet, againſt Doe. 
Hil. 13 Geo. II. Kg BA 


Service of a HE delivering a Declaration in 
in — Ejectment to And oat aaron 


ende Church. and Overſeers of the Poor of a Pariſh 
I who rented the Tenement in Queſtion 
the Poor of a or the Habitation of their Poor, and 
Pxrilh. the not otherwiſe occupy. it, deemed. 

good Service, and a Rule for Judg- 


ment made on the Motion of Serjeant 
ar. 


Bioulden, Leſite "of Cambden, 
againſt Wrangham. 

Hil. 5 Geo. IL. 

Foley. 


| What Aﬀeda- ON a Motion for] Jodgoent in Eject- 
N monk on the rg of __ 

on Ment, 4 Ceo. 2. c. 28 there be no 
1 . it is neceſſary to ſet out in the 
Affidavit that there is no Tenant, that 
there is Half a Year's Rent in Arrear, 
and that there is no Diſtreſs on the Pre- 
miſſes ſuſficient to countervail the Arrears 
of Rent, and that there is a Covenant 

a | Cor. 


eit — 


contained in the Leaſe, by which the 
Leſſor of the Plaintiff: had and now: 
hath a Power of Re-entry. 


Poſitive, Leſſee of Parſons, 4 b 
Negative. Mich. 6 Geo. > © 

A *. 

24 Nov. OErjeant Colas, —_ fan On vacant 
8 in Ejectment, on JLondon or 

a. vacant Poſſeſſion in Middleſex. Cur; Middleſex, 


164 


The Rule of Trin. 32 Car. 2. limiting 9 more 5 
the Time for moving for Judgment in any Time in 


Ejectments in 3 and Adler, Term. 
does not relate to vacant Palleſtwns, 
Rule for Judgment. - 5 


Gulliver avainſt Appleyard. | 
Mich. 4 Geo. II. 


30 08. Hake to' {ed nlide 4 Conſeſng 
Verdict in Ejectment, for 14 Guter 2. 
E Vationce between the Iſſue delivered Trial wil not 
and the Record of Ni, Prius; the par the De. 
Deſendant being called in the — ä 
Appleby,” the Plaintiff inſiſted that vantage of a 
the conteſling Leaſe, Entry and Ouſter Nen che If. 
Was a — and thereby the Vari- fue and . 
ance cured. The Counſel for the De- cord of Niſ 
fendant inſiſted that they muſt have 
confeſſed Leaſe, Entry nd Oaſter, or 
A the Deleacant would eo been 


0 Out 


170 Ejectment. 
out of Court, and he only did it in 
purſuance of the Rule by Conſent. 
Agreed per totam Curiam, that the 
confeſſing Leaſe, Entry and Ouſter 
was not ſuch a Defence as would 
prevent the Defendant from taking Ad- 
vantage of the Variance, and there- 
fore the Rule was made abſolute for ſet- 

ting aſide the Verdid. _ 


Jon es, Leſſee of Thomas, againſt 
Hergeſt. Mich. 8 Geo. II. 


The like Re- QQErjeant Eyre for the Defendant, mo- 


ſolution. ved to ſet alide a Non Pros at the 
Aſſizes, for Default of confeſſing Leaſe, 
Entry and Ouſter, there being a mate- 
rial Variance between the Iſſue deli- 
vered and the Record of Nif: Prius. 
Serjeant Chapple for the Plaintiff inſiſt- 
ed that this being a Non Pros the 
Parties were out of Court, and that 
if the Defendant would have taken Ad- 
vantage of the Variance, he ſhould 3 
have confeſled Leaſe, Entry and Ouſter, 
which would have prevented a Non- 
ſuit. In anſwer to this it was ſaid, that 
if the Defendant had appeared, and 
confeſſed Leaſe, Entry and Ouſter, it 
would have been making a Defence, 
and then he could have taken no Ad- 
vantage of the Variance; ſo the _ 
3 ion 


Ejecdtment. 
ſtion was, Whether appearing and 
confeſſing Leaſe, Entry and Ouſter, 


was waking a Defence? Cur, The 
Defendant ſhould have appeared and 
confeſſed Leaſe, Entry and Ouſter; and 


his doing that would not have been 


making a Defence, ſo as to have hinder- 


ed him from taking Advantage of the Va- 
riance; and ſo it was determined in this 


Court, Gulliver againſt Appleyard, 


Alich. 4 Geo. 2. But as this Caſe was in 
Ejectment, where the Poſſeſſion would 
be altered without having the Merits of 
the Cauſe tried; the Court ſet aſide the 


Non Pros. But becauſe the Defendant 
had not confeſſed Leaſe, Entry and Ou- 


ſter, it was ſaid he ought to pay Coſts; 
therefore the Rule was that the Non Pros 
ſhould be ſet aſide on Payment of Coſts. 


Anonymus. 
Eaſter 1 Geo. II. 


271 


: HERE a Verdict in Eject- eL 


ment is for the Defendant, or recover his 


the Plaintiff becomes nonſuited upon E- Colts in Hect- 
vidence, a Capias ad Saticfaciendum 


muſt be made out againſt the P 
and the Coſts demanded of the Maindi 
Leſſor. Ruled, that to deliver a Copy 


of the Writ is not neceſſary, Shew- _ 


ing it, is ſufficient. Where the Plaintiff 
be- 


17² | Ejectment. 

becomes nonſuited for not confeſling 
Leaſe, Entry and Ouſter, the Coſts 
are taxed on the Rule by Conſent, and 
2 ſigned againſt the caſual E- 


Wri he Leſſe of B Betts, u 55 Hall 
Hil. 13 Geo. 2 
of demand 7 R GREED per nan cur. 
1 = am, that the Leſſor of the | 
Phintif Plaintiff bv a 'be 2 imo Con- 
tempt Non-payment of Coſts, upon 
a Nonſuit ſur Ecidence, unleſs he be 
ſerved with the Rule by Conſent as 
weil as with a Copy of the Capias 
ad Satisfachendum. 49 


Goodri ght, Leſſee of Rovet, againff 

Vice. Trin. 13 & 14 Geo. II. 

Thomſon. © Bog ©? 
HE Plaintiff being nonſuited at 
dn ce RE e e 
nt not Entry an 
nor ange Ouſter, ſigned J 2gainſt the 
efſing 

Leaſe, Entry, caſual Ejector, ſued out a Fieri Fa- 
rr 2 cias againſt the Defendant Vice, and 
ſent. took his Goods in Execution. Serjeant 
Wynne moved that the Hiri Facias 
might be ſet aſide, and Reſtitution made 
to the Defendant, the Judgment being 
9 
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Ejectment . 
againſt the eaſual Ejector, and not a- 


Huſſey and Draper for the Plaintiff. 
Oy, Let the Heri Facias be ſet aſide, 


and the Goods be returned, the Plain- 
upon the Rule 


tiff's Remedy being 
dy Conſent ; let the Plaintiffs Attorney 
pay the Coſts, the Defendant conſenting 


not to proſecute an Action he had 


brought on this Oecaſion· in B. R. 


Ellis, Leſſee of Lord Faulcons 


bridge, againſ® Knowles and 

others. Eaſter 7 Geo. II. 

þ+ Jefment. Some of the Defendants 
appeared by one Attorney, and 


mn 
gainſt Vice. Rule to ſhew Cauſe. 


Proceedings 
. 


Defen- 


ſome by another; at the Trial ſome dants do nee 
of the Defendants appeared, and con- "#6 Leaf, 


feſſed Leaſe, Entry and Ouſter, the 
others would not confeſs Leaſe, En 
and Ouſter; the Plaintiff had a Ver- 
dict N thoſe who appeared and 
confeſſed Leaſe, Entry and Ouſter; 
but the Defendants who did not con- 
feſs Leaſe, Entry and Ouſter had a 
Verdict found for them, by the Di- 
rection of the Judge. Serjeant Dar- 
nal moved that the Defendants who did 
not confeſs Lesſe, Entry and Ouſter, 
might 


Entry, &c. 
at the Trial. 


paid. 


in Ejectment 
ſtaid till Coſts 


_ Hedtment 


_ Ejecmente. 
might pay Coſts to the Leſſor of the 
Plaintiff, and that the Plaintiff might 
be at Liberty to ſign Judgment againſt 


the caſual Ejector, and take Poſleſſion 
of the Land in the Poſſeſſion of thoſe 


Defendants, Rule to ſhew Cauſe, 


which was afterwards made abſolute 


on Affidavit of Service. 


Pendock againſt Johnſon. = 
Trin. 6 & 7 Geo. II. 
— 7 3 


Proceedings. | OTION to ſtay Proceedings in 
an Ejectment, till the Colts of 
of a former Non Pros for not entering the Iſſue in 
_ a former Eje&ment for the ſame Lands 


were paid ; the Coſts of the Non Pros 
had been demanded of the Plaintiff's 
Attorney, the Plaintiff being beyond 
Sea. Rule to ſhew Canſe. After- 
terwards made abſolute on Affidavit of 
Service. 3 


Benn 


any Rule. 


Ejectment. 175 


Benn, Leſſee of Mortimer, againſ® 


Denn. Trin. 13 Geo. Il. 
„„ i 4 hs 
CErjeant Bootle moved that Proceed- —— 2 

ings in this Ejectment might be gg; af br. 
ſtaid till the Coſts of a former Eject- mer Ejecment 


ment were paid; in the former Eject- ec where | 


ment a Verdict had been found for the in Cuſtody 
Defendant, and Mortimer the Leſſor as thoſe 
of the Plaintiff, was in Cuſtody upon 

an Attachment for Non-payment of 

thoſe Coſts; the Court deemed the 


Attachment to be in Effet an Execu- 


tion, and as the Defendant had the Bo- _ 
dy of the Leſlor, they refuſed to make 


 Goodright, Leſſee of Parker, 
gagainſt Thruſtout, 
Mich. 9 Geo. II. 
T homſon. 5 
Je&ment. Compns and Glyde, Ser- LeſſorsName 


ant omitted in the 
jeants, moved that the Judgment part of Dech. 


in this Cauſe might be ſet aſide, and ration which 


the Poſſeſſion reſtored, becauſe there lecites the 
Writ, not 


was no Leſſors Name in the Declara- nin 


tion delivered to the Tenant in Poſ- 
ſeſſion. Rule to ſhew Cauſe. Chap- 


+ —̃ 


Efertment. 


ple and Eyre for the Plaintiff, ſaid 

the Leſſors Name was omitted 

in that Part of the Declaration, which 

recited the Writ, yet he is named in 

the Body of the Declaration, 21g. he 
the ſaid Roberr Parker had demiſed, 

I 4 Oc. Car” 5 That i Is eller | 


Goodright, Leſſee of Ruſſel, 


againſt Noright. 
Mich. 12 Geo. II. 
Irregular Udgment againft the caſual Ejector 
— was ſet aſide for Irregularity, and 


jector, Writ the Poſſefſion ordered to be reſtored; 
— but the Leſſor of the Plaintiff who 
| with-held the Poſſeſſion abſconding, the 
Rule for reſtoring the Poſſeſſion pro- 
ved ineffectual. Serjeant Eyre moved 
on Behalf of the late Tenant for a 
Writ of Reſtitution. O, Take the 
Writ. 05 


Ejedment. 177 


London againſt Hill, an Attorney. 
Four other Cauſes againſt The 
Same. Trin. 5 & 6 Geo. II. 


5 af 
je Action againſt 
IVE ſeveral Actions Were —— 


. brought againſt the Defendant, 893 
who was an Attorney, for appearing and pleading 
and pleading for the Plaintitfs in an e e 
Ejedtment without their Conſent and thority. 
Direction. Chapple, Eyre and Compns, 
Serjeants, moved that it might be re- 
fer'd to the Prothonotary, to ſee whe- 
ther the Plaintifls had ſuſtained any 
and what Damage, and if any, the De- 
fendant ſubmitted to pay it. Cur, It 
is hard on the Attorney to have theſe 
Actions brought againſt him, if he had 
Authority from the proper Landlord, 
he deſerves the Protection of the Court; 
let the Plaintiffs ſhew Cauſe why Pro- 
ceedings ſhould not be ſtaid. Inſtead 8 th- 
of ſhewing Cauſe, Darnal and Baynes, 1 
Serjeants, moved on behalf of the 'Te- * 
nants in the Ejectment Cauſe, who 
were Plaintiffs in theſe Actions, that 
they might have Liberty to withdraw 
their Pleas, pleaded by the preſent De- 
| fendant. Rule to ſhew Cauſe. Chap- 
_ ple, Eyre and Compns ſhewed Cauſe. 
Cur, As the Pleas were pleaded by an 

N Attor- 


# 


I78 Erro. 
Attorney who had no Authority, they 
are not the Pleas of the Parties, let 
them be withdrawn; this is not the 
Caſe of old Tenants and old Land- 


lords, in ſuch a Cafe the Court might 


interpoſe, but not in a doubtful or con- 


— Proceed troverted Title. On ſhewing Cauſe 


the Ae, why Proceedings ſhould not be ſtaid 
— on by Conſent, let it be refer d to the 
_—. Prothonotary to tax the Plaintiffs their 

whole Coſts, which are all the Da- 


mages the Plaintiffs have ſuſtained. 


_ Erro2, 


Thornhill Leſſee of the Duke and 


Ducheſs of Hamilton, againſt 
Fleetwood. 

Hil. 12 Anne. 

Foley. 


LE Udgment in Ejectment on a Specia ial 


ter Verdict Verdict for the Defendant, Error 
for Defen- brought by the Plaintiff. Agreed per 
— * ram Guriam, no Bail requirable on 


Bail neceſſary. this Weit of Error. 
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Bloomfield and his Wife againſ# 
_  Shortridge, Heir at Law. 
" Mich. 7 Geo. I. 
1 brought by an Heir at Bail in Error 
| Law on a General Judgment by nga at 


Nil dicit. Agreed he ſhall give Judgment by 
Bal 8 1 Nil dicit. 


Goodtitle againſt Bennington. 

Trin. 10 & 11 Geo. II. 
Cooke, © CE 5 LR TO. > 
- Jectment, Verdict for the Plaintiff, In Error on E- 

4 Writ of Error brought, and Bail ment he 
put in. Serjeant Eyre moved that the Error may 
Bail might juſtify. Aar, forthe Defen- give Bail and 
dant in Error, obje&ed, that by the Stat. gif en. 
16 C 17 Car. 2. c. 8. ſ. 3. it was re- ter into the 

quired that the Plaintiff in Error ſhould Necogni- 
himſelf enter into the Recognizance in 
Caſes of Eje&ment and Dower. Eyre 
urged that two Perſons becoming Bail, 
gave the Defendant in Error a better 
Security than he could have had in 
Caſe the Plaintiff in Error had alone 
entered into the Recognizance. The 
Clerk of the Errors ſaid the Practice 
was both ways. Cur, Let the Bail juſti- 
fy, and if the Plaintiff in the Ejectment 
6 N 2 1 


— 
0 22 — —ñ— 
* — — 
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err. 
thinks that the Writ of Error is not a 
Superſedeas, becauſe the Plaintiff in 
Error has not entered into the Recog- 
nizance, let him proceed at his Peril. 


Doe, Leſſee of Godfrey, againſt 
Luſhington. Mich. 12 Geo. II. 


Borret. | 


Error in E. ILL ectment, Verdict for the Plaintiff, 
1 Writ of Error brought by the De- 


2 | | 
give Bail and fendant, who puts in Bail, but he him- 


need not enter ſelf did not enter into the Recognizance. 


into a R 
nizance. 


Serjeant Draper for the Plaintiff, mo- 
ved for Leave to take out Execution, 
becauſe by the Stat. 16 17 Car. 2. c. 8. 
. z. the Party who brings a Writ of Er- 
ror aſter Verdict in Dower or Ejectment, 
is to become bound. Rule to ſhew 
Cauſe. Mright for the Defendant ſaid 
that good Bail was put in, who had ju- 
ſtified, and that was a better Security 
to the Plaintiff, than if the Defendant had 
alone become bound. Cur”, The Plaintiff 
has a better Security than te is intitled 
to, diſcharge the Rule. Bail in Error 
cannot be taken by a Commiſſioner in 
the Country, and it would be very hard 
to oblige a Defendant who lives at a 
great Diſtance from London to come 
into Court to enter into a Recogni- 
zance in this Caſe. i 
| Roe, 


_ 


error = 181 


ton Leſſee of "os 4- 
 gainſt Collier. 


Eaſter 13 Geo. II. 


7 homfon. 
HE Defendant not confel ing Caſual Eject- 
' Leaſe, Entry and Ouſter, the Et bring 
: Plaintiff was nonſuited at Oxford Af- 
ſizes ; and thereupon Judgment was en- 
tered againſt the caſual Ejector. Ser- 
jeant 5 Dune moved for an Attachment 
againſt John Adney, the Defendant's 
Attorney, for bringing a Writ of Er- 
ror in the Name of Rce, the caſual E- 
jector. Rule to ſhew Cauſe. Urhn 
for Adney; it appearing that Aduey had 
been informed by ſome of the Curl 1 
tors Clerks, that a Writ of Error lay 
in this Caſe, the Rule for an Attach- 
ment was diſcharged; but the Attorney 
was ordered to pay Coſts, and to Non 
Pros the Writ of Error at his own 


Charge, 
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182 Erroꝛ. 


Robe againſ{ Smith. 
Trin. 13 Geo. I. 
8 HE ſame Rule was made as in 
Judgment the Cauſe of Fackſon and Duck- 
— et, anten fo. 5 5. that the Plaintiff ſhould 
the Plaintiff have Leave to proceed to Judgment, 
may proceed but not to take out Execution till the 


babes Writ of Error was determined. | 


Execution till Error determined. | 


Berry againſt Bourk. 
Ball, 2 Ge. IL 


Action of Avn d to i Pre 45 
ſynes moved to ſtay Proceedings 
Fm upon an Action of Debt on a Judg- 


pong a ment, there being a Writ of Error 
ror. the Plain. depending. Cur, If you will give 
tf may pro- Judgment, we will ſtay the Plaintiff 
ceed dra from raking out Execution. The Caſe 
to Execution Of Che againſt Alam, Trin. 9 Geo. 1. and 
till Error de- achſon and Drucker, Hil. 13 Geo. 1. 
termined. greg fo. 5 5. were cited. Cur, We 
will not put the Plaintiff to the Trou- 
ble of Procceding to Judgment, but if 

you would have us do any Thing for 

you, give Judgment; upon this a Rule 

was made for the Plaintiff to ſhew 

Cauſe why Proceedings ſhould not be 

5 -, Rad - 


Erro: 183 
ſtaid till the further Order of the Court; 
upon the Defendantꝰ giving Jydgraent, 
Poftea ma 5 NOTE: 


H amply reys WP Da 
Eaſter 9 1 II. 


Cooke. 
N Action of Debt was brought Debt on 2 

on a Judgment pending a Writ — — | 
of Error in the Original Action, the PEE 
Plaintiff proceeded to Judgment and and Judgment 
took out Execution, the Defendant —_— 
moved to ſet aſide the Execution. The may take out 


| Execution if 
Court determined that the Plaintiff eee 


might take out Execution notwith - eee ly: - 
ſtanding the Writ of Error, and that to have it 
if the Defendant would have ſtopped f*id- 
him from taking out Execution ll = 

Writ of Error ſhould be determined, 

he ſhould have applied to the Court for 

that Purpoſe. Chapp for the Plain- 

tiff; Corbet for the Defendant. Via 
Poſtea fo. 186. Swift againſt Trckevell, 


N Spinks 


184 Erroꝛ. 
Spinks againſt Bird. 
Eaſter 10 Geo. II. 


Thomſon. ie Naa des 
After Error # HE Plaintiff recovered, and 
rou [4 E : 18 . . 
Elainif can't. thereupon ſued out an Exigent 


proceed to in order to outlaw the Defendant, to 
outlaw the which Exigent the Defendant ſued out 
ON judgment. 4 SPerſedeas, having brought a Writ 
080 of Error on the Judgment. | 
The Plaintiff moved to quaſh the 
VVT 

Contra, for the Defendant, A Writ of 
Error is a Superſedeas to the Exigent. 
1 Fent. 53. Goabolt 439. Cro. Fac. 
242. Raſtal 309. b. pl. 10. Officina bre- 
cum 378. Theſaurus brevinm 299. 

Clift s Entries 693, 694. 2 Cro. 342, 
32. The Writ of Error bears Teſte 
the 12th of February, the Exigent bears 
Teſte the 7th of February, ſo the Writ 
of Error was ſubſequent to the Exi- 
The Plaintiff inſiſted that Proceedings 
after Judgment are different now to what 
they were formerly, for now the Plaintiff 
may bring Debt on the Judgment after 
a Writ of Error, whereas formerly he 
could not; therefore in this Caſe, as the 
Party is not amenable to Juſtice, the 
Plainti4 may proceed to outlaw him, 
„ ſo 


Erro2. 


ſo as he does not take out Execution 


againſt the Party upon the Outlawry. 


1 Roll. Ar. 177. Dr. Drury's Caſe, 


Ditto. 777. f. pl. 3. the Defendant ſuf- 
fers no more Inconveniency by being 
Outlawed upon the Judgment, than if 


a new Action was brought n the 


Judgment. 


Chief Juſtice, Ts the Outlawry 2 


5 to Execution or not e for a 


Writ of Error is allowed on both | 


Sides to be a Superſedeas to ſtay Exe- 
cution, it ſeems to me to be a Pro- 
ceeding to Execution. See the Words 
of the Exigent. As to the new Practice 


of ſuffering the Plaintiff to bring Debt 


on the Judgment pending a Writ of 
Error, and to proceed to Judgment 


thereupon; it hath always been con- 


ſtrued to reſtrain the Plaintiff from ta- 

king out Execution ; therefore this, be- 

ing a Proceeding to Execution, and 

founded upon a Catias ad Satisfaci- 

endum, which was firſt ſued out, cannot 

be juſtifed. Cur” unanimous in this Q 
P_ the Rule dif charged. 


Swift 


185 


Erro 


Swift againſt Tuckwell. 
Mich. 13 Geo. II. 
Demon. "a" 
Dede on 2 | vg gn, Writ of Error, Action of 
Judgment BF Debt on that Judgment, Judgment 
lern or Ener recovered thereon, and Execution exe- 
the Plaintif cuted. Serjeant Eyre moved that 
may proceed the Execution might be ſet aſide. Rule 


X not tad by to ſhew Cauſe. Mrigbi for the Plain- 


Nation. tiff inſiſted that when the Action of 
Debt was brought on the Judgment 
the Defendant ſhould have moved the 
Court, that upon giving Judgment in 
that Action, Execution ſhould be 
Raid till the Writ of Error was deter- 
mined ; which he not having done the 
Plaintiff is regular. Cur, Let the 


Rule be diſcharged. Fide antea fo. 


183. Humphreys againſt Daniel. 


Harding againſt Avery. 
Mich. 2 Geo. II. 

Foley. N 

1 OTION to ſet aſide a Capias 

figned after ad Satisfaciendum, upon which 

the Return of the Defendant was taken in Execution 


_ fter a Writ of Error allowed ; the 


Error was out, a ö = 
Record not * Caſe was this, The Plaintiff had reco- 
removed, and = Cn. yo 

Execution re. YETEd in an Action in the Common 


Erroꝛ. 

Pleas, but did not ſign his final Judg- 
ment; the Defendant brings his Writ 
of Error, and ſerved the Plaintiff with 
Notice of the Allowance; the Plaintiff 
in the Original Action lays by until the 
Return of the Writ of Error was out, 
and than ſigns his final Judgment, and 
takes the Defendant in Execution, 
Upon hearing Morley and Eyre for 
Defendant, and Hawkins for the Plain- 
tif, the Court held that the Writ of 
Error being ſpent, the Plaintiff might 
ſue out Execution ; and the Plaintiff 
not having ſigned his final Judgment, 
the Writ of Error could not remove 
the Record, and refuſed to ſet aſide 
the Capias ad Satisfaciendum. Vide 
1 Vent. 96, 97. The Party ſhould ſee 
the Judgment entered, for after In- 
quiry returned the Court is to give 
Judgment at the Prayer of either Party, 
and not without. in. | 


Joy againſt Fran cia. 
Mich. 2 Geo. II. 
_ Cooke. 


this Caſe; a Verdict was obtained for 
the Plaintiff, and the Defendant brought 
| + i 

Execution, regular, tho" Bail on the Writ 


OTION to ſet aſide an Execu- Aker Re- 
tion, Which was ex turn of the 
, xecuted, upon un. of the 
ror was out 
Plaintiff ſigns 
Judgment and 
takes out 


— — 
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Erroꝛ. 
a Writ of Error and put in Bail there- 
on; the Plaintiff deferred ſigning his 
Judgment until the Return. of the 
Writ of Error was paſt, and than ſigns 
his Judgment, and takes out Execution. 
IVhitaker and Cheſhire for the De- 
fendant, would have diſtinguiſhed this 
Caſe from Harding and Avery this 
Term, becauſe here was Bail on the 
Writ of Error, and that was only a 
Judgment on Inquiry. Upon hearing 
Eyre and Chapple for the Plaintift, 
the Court refuſed to ſet afide the Exe- 


cution. 


Chivers againſt Millet. 
Trin. 3 Geo. II. 
— 8 OTION to ſet aſide an Exe- 
a J cution taken out after a Writ 
— of Error allowed, and Notice _— 
fuſed to ſet a- given; the final Judgment was not ſign- 
fide the Exe- eq till after the Return of the Writ 
ow of Error was out. Harding verſus 
Avery. Foy verſus Francia, were 
cited, Chapple for the Plaintiff; Eyre 
for the Defendant. The Court would 
not ſet aſide the Execution. 


War- 


+ 


13 1 


Erroꝛ. 
Warwick againſt Figg. 
Mich. 6 Geo. II. 


Thomſon. . b 
OTION to ſet aſide 


7th Nov. to 
an Execution, executed 
after a Writ of Error allowed, and 


Execution 
pending Writ 
of Error. 


Notice thereof given to Mreathocſ the 


Plaintiff's Attorney. Upon ſhewin 
Cauſe by Serjeant Eyre. 
Chapple for the Defendant, this 
Cauſe was tried in Eaſter Vacation, 
the Day in Bank was Cyaſtinum Trin. 
the Writ of Error was returnable 
Tres Trin. 26 June, the Term ended 
the 28th of June, but the Plaintiff's 
Attorney, in order to defeat the De- 


fendant of the Benefit of this Writ of 
Error, as to its being a Superſedeas, 
defer'd Signing Judgment till the zoth 


of June; this is a Judgment of Tri- 
_ nity Term, is affected by the Writ of 
Error, and the Clerk of the Errors has 
actually tranſcribed the Record; the 
Execution 1s alfo irregular, for that it 
bears Teſte pending the Writ of Er- 
ror. ” NY 


udgment of the firſt Day of Trinity 
term, and conſequently is removed 


by the Writ of Error; an Attachment 


ought 


Baynes for the Defendant, this is a 


Erroz. 
ought to go againſt Wreathock for this 
Practice. 

Eyre, Chief Juſtice, This Execution 
ſeems to be irregular, this Writ of Error 
would have affected the Judgment if 
ſigned at any Time in Trinity Vaca- 
tion and before Michaelſmas Term; 
this Caſe differs from that of Joy and 
Francia, that Judgment was ſigned in 
the Term, ſubſequent to the Return of 
the Writ of Error, the Judgment in 
this Caſe is of the ſame with the Writ 
of Error, and ſo is the Execution, and 
conſequently wrong. 

Price, This Execution is wrong, 
for the Writ of Error was then de- 
pending, and no Non Pros (i gned, and 
therefore is irregular. 

Denton and Forteſcue of the ſame 
Opinion. 

Cur, Let the Execution be ſet aſi te, 
the Money levied, and now in the 
Sheriff's Hands, be reſtored, and Vrea- 
thock pay all the Coſts; we will re- 
ſpite the Conſideration of an Attach- 
ment againſt him, till Reſtitution made 
and Coſts paid. 

Note; This was an Action for an Aſ- 
ſault and violent Battery on the Plain- 
tiff Warwick (who was a Bailiff and 
a Boxing Fighter,) for cutting off 
the Forctinger of his Right Hand by 

the 


r / SO ate 


the Defendant James Hag, (the famous 


Prize Fighter, ) with his Hanger or Broad- 
Sword, and in this Action the Plain- 
tiff had a Verdict for 100 1. Damage. 

The Defendant, Nag, had alſo 


brought an Action againſt Warwick, 
for a violent Aſſault upon him in his 


own Houſe by VHarwick and one Smith, 


another Bailiff, who had beat and bruiſed 


him in ſuch a Manner as greatly en- 
dangered his Life; this Action being 
tried immediately after the other, and 


the Jury thinking Figg to be the moſt 


injured, and Warzwick and Smith to 


be the firſt Aggreſſors, gave Figg 105 / 


Damage. 
Figg ſigned Judgment, but defer'd 


taking out Execution, thinking Var 


wick would pay him the Difference due 
upon the Ballance, which was 57. 10s. 
upon the whole of Damages and Coſts 
on both Sides; but Warwick refuling 
to pay the Difference, and threatening 


to take out Execution, Figg brought 
this Writ of Error in order to gain 


Time to file a Bill in Chancery to 
compel an Account and Payment of 


the Difference. 


Pizg's Verdict was for 1 05 J. Da- 
mage, 18 J. 10s. Coſts, Total 1234. 


105. ES 
5 5 


191 


Warwick's Verdict was for 100 J. 
Damage, 18 7. Coſts. Total 118 /. 

The Court thought that a Bill in 
Equity was very proper, JVarwick 
having refuſed to come to an Account 
and pay the Balance. 


Arden againſt Lamley. 
- Eaſt. 8 Geo. II. 
Cooke. 


Attorney de- g 
3 N tiff 's Attorney might ſue out a new 
Writ of Error Writ of Error at his own Expence ; 
ſpent, order- the Defendant had brought a Writ of 


ed to ſue out . 5 
a new one at Error, returnable Oër Hlil, and got it 


his own Ex- allowed, and on the 18th of January 
oa took out a Summons for the Plaintiff 
to ſhew Cauſe why he ſhould not en- 
ter up his final Judgment; the Plaintiff's 


Attorney did not attend this Summons, 


but afterwards ſigned his Judgment as 
of this Term, and brought an Action 


of Debt upon it. Rule to ſnew Cauſe. 
Chapple for the Plaintiff, Cur, This 


is a mere Contrivance of the Plain- 


tiff 's Attorney, and he is taking Advan- 


tage of his own Delay, let him ſue out 

a new Writ of Error at his own Ex- 

pence, and pay the Defendants the 
a 


Erjeant Eyre moved that the Plain- 


Coſts 


I 


Erroꝛ. 


Coſts he has been put to on the Action 


of Debt on the Judgment. 


193 


Oncre, Whether this be agreeable to 
the Practice, it being an Action on the 
Judgment and not an Execution or a- 


gainſt Bail. 


Curd againſt Eaſtmead. 

AR Gall. 
SSUE in Eje&ment, Trial at the 
Summer Aſſizes in 1739, and Ver- 
dict for the Plaintiff, Writ of Error 


returnable quinden Martini allowed 


27 Oct. 1739, and Notice of the Al- 
lowance given to the Plaintiff's Attor- 
ney; Judgment ſigned the 26th of De- 
cember, which was after the Return of 
the Writ of Error, and Poſſeſſion de- 
livered upon a Writ of Habere facias 
Poſſelſionem. Held that the Judgment 
being of Michaelmas Term was affected 


Writ of Error 
returnable in 
Michaelmas 
Term, Judg- 
ment ſigned 
in the Vaca- 
tion following 
and Execution 
executed held 
irregular, 


- 


by the Writ of Error; wherefore the 


Execution was ſet aſide as Irregular, 
and Poſleſſion ordered to be reſtored, 
and the Plaintiff's Attorney to pay the 
Coſts ; but by Conſent no Action to 
be brought. Eyre for the Plaintiff ; 
Agar for the Defendant. = 


Q-- 


Hannot againſt Farrettes. 
Trin. 10 Geo. II. 


Borret. 


The Defen- 14 July HE Defendant was az 


dant charged brought into Court by 


in Execution * of a Writ of Habeas Corpus 


notwithſtand- 
ing a Writ oc Satisfaci endum, directed to the 


Error allow- Warden of the Fleet in order to be 
_ charged in Execution; the Defendant 
ſaid that he had brought a Writ of 
Error, and that the ſame was allowed 
on the 12th Inſtant, as appeared by a 
Note thereof from the Clerk of the 


Errors, and that therefore he ought 9 


not to be charged in Execution. Cur”, 


The Record is not tranſcribed, there- 


fore the Defendant muſt be charged in 


Execution, and he was charged accord- 


ingly. 


Maſon againſt Simonds and others. 
Eaſter 11 Geo, II. 


1 T homſon. 

in 1 Oint Action againſt ſeveral Defen- 
of one De- dants, the Plaintiff obtained a Ver- 
fendant in dict againſt four of the Defendants, and 


wr pb had 20/. Damages given him ; he re- 


take out Exe. Covered Judgment by Default againſt 


che anner t another Defendant, and 59. a 
e 


Defendants. 
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= Cauſe why the Plaintiff ſhould not be 


 CErjeant Birch moved that the Plain- Error being 


5 Execution, the Plaintiff having reco- Chief Juſtice, 
alledged that by the Death of Chief 


Shaw. 1 Keb. 658. Tremain verſus 


the four Defendants brought a Writ of L : 
Error in the Name of the laſt Defen- 
dant, who was not bound to put in 

Bail upon the Writ of Error, becauſe 

the Judgment againſt him was by De- 

fault. Serjeant Aar moved that the 

Plaintiff, notwithſtanding the Writ of 

Error, might have Leave to take out 

Execution againſt the four Defendants. 

Rule to ſhew Cauſe, which in Trinity 

Term following was made abſolute on 
an Affidavit of Service. 


Cramborn againſt Quennel. 
Hil. 9 Geo. II. 


- | bated by th 
tiff might be at Liberty to take out Death cf the 


vered in this Court, and the Detendant ente den 
having brought a Writ of Error, he Execution. 


Juſtice Eyre the Writ was abated. 
Carth. 404. 1 Sid. 168. Allen verſus 


Saude. Dyer 173. The Court made 
a Rule for the Defendant to ſhew 


at Liberty to take out Execution ; 
which Rule was afterwards made ab- 
ſolute. : 


O 2 Hays 


Erroꝛ. 


Hays againſt Thornton. 
Hil..9 Geo. HI. 


| Thomſon. 
| — HE Plaintiff recovered a Judg- 
Error by ment in this Court, the Defen- 
Death of dant brought a Writ of Error; by 
_ e the Death of the Chief Juſtice the 
rot take out Writ of Error abated, and the Plain- 
Execution tiff, without applying to the Court for 
ichout *- | | > . | 
Leave, Leave, took out Execution. Serjeant 
' Belfield moved that the Execution 
might be ſet aſide ; Serjeant Vrigbi 
oppoſed the Motion, and inſiſted that 
the Writ being abated, the Plaintiff 
was at Liberty to take out Execution, 
and that there was no need of moving 
the Court for Leave to do it. Judge 
Denton cited a Caſe, Brown againſt 
Randal, Hil. 1 Geo. 1. in this Court, 
a Writ of Error brought upon a Judg- 
ment recovered in this Court, abated by 
the Removal of Trevor from being Chief 
Juſtice of this Court, and thereupon 
the Plaintiff took out Execution with- 
cout applying to the Court for Leave; 
when King came to be Chief Juſtice, 
the Court was moved to ſet aſide the 
v ecution, and the Judges were un- 
ous in their Opinion, that the Plain-„ 
could not take out Execution with- 4 
| | out 


961 


Foley. 


Erroꝛ. | I97 
out applying to the Court for Leave ; 
whereupon, in the principal Cauſe, the 


Court made a Rule to ſet aſide the 


Execution, and for Reſtitution of the 
Defendant's Goods. 


Olerenſhaw againſt Stampforth. 
Hil. 9 Geo. II. | 
Cooke. _ 5 „ : = 
gr Ilright moved that the Teave totake 
) Plaintiff might be at Liberty to Error abated 
take out Execution; a Writ of Error by Death of 
had been brought, but the Chief Ju- Chief Jukice. 
ſtice died before the Record was certi- 
fied. Rule to ſhew Cauſe. Birch for 
the Defendant. Cur', Let the Rule be 
made abſolute. Dyer 173. 1Sid. 168. 


1 Keb. 658. 


Nipſon againſt Quitter and others. 


Mich. 1 Geo. II. 


IHE Court was moved by the Leave io fle 


a1 | 8 : Warrant of 
Plaintiff, for Leave to file his War- Artorney after 


rant of Attorney; the Caſe was this, Error 


The Plaintiff had obtained Judgment in Þrovght, de- 
this Court in Trin. 1726. the Defen- 
dant brought Error in Trin. 1727. 
and the want ofa Warrant of Attorney 
was aſſigned for Error; there had been 
a. Certiorari taken out, and returned, 
. „ that 


erroꝛ. 
that there was no Warrant of Attorney; 
whereupon the Plaintiff applyed to 


the Court for Leave to file his War- 
rant of Attorney. After hearing Che/- 


198 


ſhyre for the Plaintiff, and Whitaker 


and Raby for the Defendant, and 


great Gen eden had, the Court re- 


fuſed to let the Warrant of Attorney 
be filed. 


Mackerel againſt Hammerton, 
Hil. 10 Geo. II. 
Ca' Sa', lodg- Ton . 
ed after Error FT ER a Writ of Error brought 
— irre- the Plaintiff left a Capias ad 
*  Satisfaciendum with the Sheriff, in or- 
der to be returned Non eft incentus, ir- 
regular. Chapple for the Defendant ; 
Eyre tor the Plaintiff. 


Green Againſt Upton. 
Mich, 11 Geo. II. 


Rule to ra  TOTION to ſet aſide a Non 


{ſcribe may be : 
ſerved on the L VI Pros in Error, becauſe the Rule 


Fabi in to tranſcribe was ſerved on the Plain- 
8 
ney. The Court held the Rule to be 

well ſerved, and refuſed to ſet aſide the 

Non Pros. Agar for the Plaintiff ; 

Parker for tt.c Deiendant. | 

8 Eſcape, 


tiff in Error, and not upon his Attor- |» 
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r W ili Pw . Warden a 
d JC 0 
_ Hil. 8 Geo. II. 
F EBT againſt the Warden of 2 * 
| the Fleet for the Eſcape of 1/aac that Priſoner 
| Meure, Eſq; charged in Execution. Without 
Plea, — 5 the Commit- 2 " 
ment in Execution, Meure againſt the ſcaped andbe- 
_ = Will and without the Knowledge of _ _— 
£14 ge of E- 
t the Defendant, eſcaped ; and before fape return- 
the Exhibiting the Bill, and before the <4 and was 
* Defendant had Notice of the Eſcape, yoo anda 
the ſaid Meare into Priſon without the Debtors AR. 
Knowledge of the Defendant returned, 
and was detained until he was diſchar- 
ged by the Court by Virtue of the Act 
for Relief of Debtors, with reſpect to 
the Impriſonment of their Perſons. 
Demurrer and Joinder. 
2. ® Serjeant Eyre, Neceſlary to ſet forth 
e the Petition upon the Act, as in Lord 
- = Clintons Caſe, not to ſay only he is 
* diſcharged, for Authority therein this 
Term Nuts and Studman, Replevin in 
this Court, ſet out there he had a Certi- 
fica'e ſi igned by Virtue of the Act of 
Parliament, and the Court was of Q- 
Us pinion 
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pinion that it ought to be particularly 


ne 


ſnewn. . 

Serjeant Hawkins, This is a Plea of 
Excuſe not Juſtihcation, admits with 
Serjeant Eyre, if freſh Purſuit- and re- 


taken before Action, it's purged, aliter 4 


in negligent Eſcape if brought before 
retaken ; where there is freſh Purſuit 
it is proper to plead it, but here is 
none, the Defendant is ſaid here to re- 


turn before the Warden had Notice of 
the Eſcape, and ſo no freſh Purſuit 


could be. If Purſuit be made after No- 


tice, tho ſometime before taken, 1 Rolls 


Abr. 809. pl. 3. 2 Rolls Abr. 682. 


pl. 4. Gedbolt® 177. it is ſaid here 


without Notice, not only the Walls 


but the Rules are the Priſon, ſo where 
he. comes voluntarily or by freſh Pur- | 
ſuit it's all one, the Defendant is again 
in Cuſtody. Rex verſus Huggins, the 


Warden is bound to obey the Order of 
the Court. An Avowry is a Matter 
of Right, and the Party claims and 
juſtifies under it, and ſo not like this, 
which is an Excuſe. 


Serjeant Eyre, Brother Hnwhkins 
has ſhewn no Precedent of ſuch a Plea, 
 Lenthal verſus Leuthal, 2 Lev. log. 


is therefore in Point, if in fact ſach Pri- 


ſoners have frequently returned to Pri- 
ſon, Evidence of a Recapture may be 


Fen 


| 
2 } 
__R_ 
: ö 


Eſcape: 

given, and may have weight with a 
Jury, but not to be pleaded ſo; as to 
his Return without Notice, he that has 
the Care of the Priſon ought to know 
when his Priſoners go out; and here is 
no Merit in the Defendant, the Warden; 


Godbolt's Caſe is as ſtated, but there the 


Officer inquired ſoon after the Eſcape, 


tho' not taken till long after, ſo I think 


this is an Evidence of freſh Purſuit. 


Eyre, Chief Juſtice, As to Rud and 


 Srudman, that was an inferior Juriſ- 
diction, but this is the Common Pleas, 
therefore this is ſaid to be ſufficiently 


ſet forth, becauſe ſaid by the Court of 


Common Pleas, freſh Purſuit is not 
neceſſary to. be ſet forth, what it 


might be upon Evidence, is another 


Thing. If the Fact can't warrant the 


Pleading, the Defendant on Trial muſt 
fail ; ſuppoſe a Man eſcapes and re- 


turns the next Moment, ſhall not the 
Gaoler have the Benefit of it, will not 
this excuſe as well as if freſh Purſuit, 
is it not the ſame Thing? I think 
l. 
Denton, This Plea is clearly within 
the Reaſon of pleading freſh Purſuit, 
and is ſubſtantially a good Plea _ 
Forteſcue, of the ſame Opinion, as 
to the Warden's Mcrit that is not the 
Queſtion, has he done any Thing againſt 
| 5 his 
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Eſcape. 
his Office, had he pleaded freſh Purſuit 
when he had no Notice of the Eſcape, 
it would have been bad, for it is im- 
poſſible he ſhould purſue when he had 
no Notice of the Eſcape ; it is not ne- 
ceſlary to ſay here, diſcharged accord- 
ing to Act of Parliament, if only ſaid 
by a proper Authority, or by this Court, 
it is ſufficient, the Replevin Caſe is 
not the like Caſe ; this is a good Plea 
by way of Excuſe. WY 

Reeve, This is a good Plea, but if 
the Eſcape had been voluntary, whe- 


ther he had returned or had been taken 


on freſh Purſuit, it is nothing, the Ac- 
tion would be good. But agreed per 
Cur”, that if Action brought before re- 
taken, good, tho' aſter retaken. I find 
no ſuch Plea as this, but I think it 
the ſame in Subſtance; here the Plain- 
tiff ſuffers nothing, his Priſoner is in 
Execution again, the Reaſon is the 
ſame in both Caſes, and I find no 
Authority to the Contrary. Boynton's 


Caſe, Habeas Corpus to bring the Pri? 


ſoner to this Court; at an Inn on the 
Road the Priſoner goes out of the Inn 
into another County, without the Pri- 
vity of the Gaoler, and returns thither 
again, and is brought up at the Return 
of the Writ, and adjudged no Action 
lies againſt the Sheriff; this ſeems to be 

the 


_ Eſcape. 


the ſame Caſe, only there he was not 


in Gaol. Diſcharge of the Court of 
Common Pleas is good, agrees with 


Forteſcue, he is obliged to obey the Or- 


ders of this Court, and can't ſet the 


Matter forth; therefore this is a good 
wPlea, _ 


Judgment for the Defendant. 


Homines Hundred? de Lawreſs in 
Com' Lincoln verſus Shipman, 


Ar Vic' Com' Nottingham. 
Trin. 5 Geo. II. 
Foley, 


203 


N Action was brought by the A Hundred 
Hundred of Lazwreſs againſt the Age n 
ion of E- 


Execution for the Coſts of a Nonſuit 


upon an Action brought by Charlton 


for a Robbery pretended to be com- 
mitted within the ſaid Hundred. Ver- 
dict for the Plaintiffs at the Aſſizes. 
Serjeant Skinner moved in Arreſt of 
Judgment, and inſiſted that the Statute 
did not give the Hundred Power to 


fue. Rule to ſhew Cauſe. Eyre for 


the Plaintiffs. 3 Deo. 362. 3. Fitzh. 


Nat. Bret. 32, 506. Statute of 


Aarlb. 596, Chapple and MMinner for 


the 


Sheriff of Nottinghamſhire, for the cape. 
| Eſcape of one Charlton, who was in 


Eſſoin? 


being liable to be made Defendants by 


the Statute of Winton and by ſubſequent 


Statutes to pay Coſts, they ought in 


conſequence to have Coſts in Caſe of 


a Nonſuit, and to recover it either a- 


gainſt the Plaintiff or againſt the Sheriff 


in Caſe of an Eſcape. And Forteſcue 
faid that the Statute by relation has 


made them a Body Corporate quoad | 


| Hoc. Rule diſcharged, 


Eſſoin, 


N Eſfoin lies in Ouare Impedit, 
Partition, Waſte, Debt againſt an 


In what Acti- 
ons Defen - 
dant may Eſ- 
Din. 


or Peer of the Realm, and upon the 
Statute of Hue and Cry, and in all o- 
ther Actions and Caſes where Proceſs is 
by Summons, Pone and Diſftringas.. 
May kein The Defendant hath Liberty to F/- 
er Pone not ſoin upon the Summons or Pone, but 
on both. not upon both. 
| NeRecipia If a Ne recipiatur be entered upon 
wr. the Summons there muſt be one alſo 


entered upon the Pore ; but if there be 


Eſſoin caſt upon the Summons and an 


 Adjournmert thereof marked thereon, 
there's no Ne recipiatur on the Pone. 


There 


the Defendant. Cur, The Hundred 


Heir, or Caſe againſt a Corporation 
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-Eſfoin. 
1 1 . No Eſſoin 
There lies no Eſſoin upon the Df TR _ 
In all the aforeſaid Actions between Adjournment 
the Adjournment of the Eſſojn and the * te Elin. 
Proceſs thereupon, there muſt be fil 
tcen Days. | 3 
In Dower between the Fſſoin and 
the Proceſs thereupon, there muſt be 
five Returns incluſive _ 
In Furmedon, Writs of Right, iel, 
Coſinage and all other Actions de pl ito 
terræ, the Adjournment of the Eſoin 
muſt be nine Returns incluſive. 
In For medon, Dower and all other Eſſein on 
Actions de plito terre there lies a NOTION 
Writ of View, upon which the Attor- 


ney for the 'Tenant hath Liberty to 
Effoin. 8 


An Adjournment of the Bſſoin or a Ne 
recipiatur muſt be marked on the Writ 
of View by the Clerk of the Eſſoins, 
before any Petit Cape be made out. 

Where there are ſeveral Tenants or Where ſeveral 
Defendants they ſhall have their ſeveral r cn 
Efſotns. © 215 _ 

Theſe Rules were laid down by 
Mr. William Hall, Clerk of Eſſoins, 
who had been in that Office many Years, 
and well underſtood the Office. 1 2th 


of January 1707. 


Peter 


5 | 
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Peter againſt Reginer, an 
Adminiſtrator. | 
Mich. 11 Geo. II. 
_-. a 
No Eſſoin lies Q Erjeant Bootle moved to diſcharge 


in a perſonalk) an Eſſoin, caſt by the Defendant 
Action. in a Perſonal Action. Cur, Let the 


Eſoin be quaſhed, the Defendant 


ought not to have been Eſſoined; the 


Defendant's Attorney being preſent and 
hearing the Opinion of the Court, a- 


greed t to waive the Eſſoin. 


Evidence. 


 Goodright againſt Skinner in 
Ejectment. 
Mich. 7 Geo. II. 
A 
Private Actof 7 PON Trial before 4 Chief 


3 
1 Baron in the Meſtern Circuit 


the King's a Caſe was reſerved, wherein he de- 
Printer, ad. fired the Opinion of this Court; the 


og Queſtion was, Whether the Act of 


vidence. - 


Parliament for rebuilding the Town of 
Tiverton in the Cou':ty of Peron, 
burat down by the late Fire, Printed 

by 


© 24% 
3 


r 7:78 


by the Ki 


cuting the Writ of Inquiry. Cur”, Let 


Evidence. 


dence 2 The whole Court agreed, 
that though it be a private printed 


207 


ng's Printer amongſt the pri- 
vate Ads, was to be admitted as Evi- 


Act as above, it ought. to be received 


as Evidence, and though it had been 


produced fingle, Printed: by the King's 


Printer, and not bound up in the Vo- 
lume of Statutes, yet in that Caſe it 


ought to be admitted as Evidence, and 


founded their Opinion on the Caſe of 


the College of Phyſicians and Modern 


Reſolutions. Chapple and Ghde for 
the Plaintiff; Be/fie/d for the Defen- 
dant. | . 


Lan gton againſt Marwood. 
eo IL: 


Borret. 


” 


 QErjeant Vynne moved that the Writ 


of Inquiry might be ſet aſide with 
Coſts, becauſe an Account witneſſed 
was glven in Evidence, and the Jury 


found to the Value, though the ſub- 


ſcribing Witneſs was not produced to 


An Account 
witneſſed can't 
be given in 
Evidence 
without pro- 
ducing the 
Witneſs. 


give Evidence, nor any Proof made 


that he was dead. Rule to ſhew 
Cauſe. Birch for the Plaintiff, the 
Defendant made a Defence at the Exe- 


the 


Eu!L«ecution. az 
the Writ of Inquiry be ſet aſide, but 
without Coſts. | 1 9 


Execution. 


Cooper againſ} Old & ux. 
| Paſch. 13 Annz. 
RE SPASS and Aſſault againſt 
Baron and Feme, Verdict for 
| the Plaintiff and Execution againſt the 
wit may Husband and Wife, and the Wife ta- 
a ken in Execution ; Motion that the 
Wife ſhould be diſcharged. Adjourn- 
ed, Pyftea 11 Funit Termino Trin. 13 
Anne. Cheſhyre for the Plaintiff; 
Gooding and Selby for the Defendants. 
Agreed, if Wife taken on meſne Proceſs 
ſhe ought to be diſcharged, 16 Zuni! 
anno pred. Agreed per toram Cur, 
That the Wife is well charged in Exe- 
cution, and ought not to be diſcharged. 
Carry & ux verſus Garbut. Trin. 
4 Geo. 1. The like Reſolution on a 
Verdict for the Defendant. 


me 


ed 1 


i 


38 


< 3404 
1 


U 


Borret. 


Berryman avainſs Gilbert nt 0 


Wie. Eaſt. a2 1h 


againſt Baron and F.me Baron — 
” Feme ta n 
both taken in Execution. Eyre ap . 


moved that the Wife might be diſ- wie not o 
charged. Rule to fſhew Cauſc. be diſcharged. 


Mrigbi for the Plaintiff. Gur, Dif- 
charge the Rule. 


— 


Marſergh againſt Harlin an Attor- 
ney. Hil 5 Geo. II. 


Udgment, the Plaintiff within the ns. 
Year levied Part by Hiari Factas, ai fc, © 
after the Year was expired, he revived within the 


| the Judgment by Scire faci as, and peire any 


took the Defendant in Execution on A cher con- 


cCapias ad Satisfaciendum for the Re- tings down 


ſidue; the Defendant moved to be diſ- r — 
charged; and a Queſtion aroſe, Whe - Scire facias. 
ther the Feri facias ſhould not have 

been continued down to the ſecond Ex- 

ccution, and whether a Scire Jacias 


could regularly Iſſue after a Levy in 


Part by Fieri facias ? Cur, The 


Plaintiff need not have ſued out a 


Lire facias, but as he has tis not ir- 


regular, tis more Notice to the Defen- 


Execution. 
dant. Chappl: for the Plaintiff; Eyre 
for the Defendant. 
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Ful thorpe againſt Moore. 

Aba. &Gepc FE: - 
Defendant * 1 HE Defendant was brought up 
2 y the Marſhal of the King's 
ad fac and re- = — a Habeas Corpus ad Faci- 
8 endum & Recipiendum ; it was moved 
* "to the Judges in the Treaſury whether 
the Defendant ſhould be charged in 
Execution or not; agreed he ſhould, 


and he was charged accordingly. 


1 > * 2 
A frogs Hos. * — — Fl 


» * 3 _" PR n 
=. note op: 


Oades againſt Forreſt. 
Mich. 6 Geo. II. 


T homſon. 
The Words of 13 N00. PON a Fire Facias 
Teſtatum, &c againſt Bail. Motion to 
needleſs in an 


. a Fieri facias, whereby the 
Defendant's Goods ware taken in Ex- 
ecution. 13 was obtained a- 
gainſt the efendant upon a Scire a- 
cias in Middleſex, a Fieri facias iſſ- 
ed, directed to the Sheriff of Middle- 
ſex, to which he returned Nulla 
bona, the Award of the Fieri facias 
and the Return thereto were entered 
on the Roll, Er ſur Teftatum, Gr. 
a Fiert facias was awarded _—_ 'Y 

. . 


Execution. 


9 ; 
7 


Execution. 
London, which was the Fieri facias 
now complained of; the Reaſon alledg- 
ed for quaſhing it was that the uſual 
Words Teftatum fit, &c. were omitted 
in the Body of the Writ. 
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Cur, The Words Teffatum ſit, Gr. 


are needleſs, the Writ is good without 


Chief Juſtice to the Defendant, See 


what an Inconvenience you have 


brought upon yourſelf by becoming 
Bail, which you might have excuſed 
yourſelf from to your Client, by tel- 
ling him you was an Attorney, and 


could not for that Reaſon be Bail; you 


are not an Attorney of this Court but 
of the King's Bench, or elſe we ſhould 
have refuſed you for your own Bene- 


fit. : 


Cur, We will look into the Rule, 


and if it does not extend to all Attor- 


nies we will make it ſo, for the Bene- 
fit of all Attornies. 7 
Note; This Term a General Rule 


| was accordingly made, that no At- 


torney of this or any other Court, nor 


any Perſon practiſing as ſuch, ſhould , 
be Bail in any Action or Suit depending 
in this Court. . : 


Pa Bond 


Execution 


Bond apainſt. Jacobs. 

Trin. 8 & 9 Geo. II. 
Thomſon. | | 
Execution in. A Fieri facias into a Foreign Coun- 
3 ty held to be regular, though it 
lar, though it did not appear to be a Teſtatum; a 
ie not Ten. Heri faciar into the proper County 
tum. appearing to have been iſſued and re- 

| turned. Chapplie for the Defendant ; 
Eyre for the Plaintiff, 


Boyce apainſt Hall. 
T homſon. 11 
Execution ſet OTION to ſet aſide an Exe- 
— — cution. Subſequent to the taking 
to take a out the Execution, and before it was 
Meekly Sum. executed, the Plaintiff had entered into 
an Agreement in Writing, to forbear 
executing the Feri factas, if the De- 
fendant would pay him J. per Week, 
which Sum the Defendant conſtantly 
paid or tendered to the Plaintiff; the 
Plaintiff thinking that this Agreement 
would not bind him, took the Defen- 
dant's Goods in Execution. Cr, As 
the Plaintiff has entered into this A- 
greement, and it is reduced into Wri- 
ting, we will hold him to it; my 
re 


Exetutian. 213 
fore let the Execution be diſcharged. | 
Eyre for the Defendant ; Skinner tor 
the Plaintiff, 


baking again} Thornhill. 
T Eaſter 6 Geo. II. 


LY on a Bond, Judgment rr 
Penalty and Coſts, whereby the Plain- jet ow. 
tiff cauſed to be levied the Prineipal, — 8 
Igntereſt, his Attorney's whole Bill a- vy his fill 
mounting to 37 L 10 f. (though the — 
Prothonotary had allowed but 21.)) 
and the Sheriffs Poundage. Serjeant 
1 Gon for the Defendant moved that 
161 105. levied more than the Coſts 
 X taxed ſhould be reſtored to the Defen- 
dant. Rule to ſhew Cauſe. Eyre for 
the Plaintiff inſiſted, that as the whole 
Penalty was recovered, and the Defen- 
duant had obtained an equitable Rule, 
be ought to do Equity, and it was but 
' = Equity that the Plaintiff ſhould not be 
-_ out of Poeket, and if the Bill is to be 
— taxed it ought to be taxed as between 
Aͤttorney and Client, and not as between 
Party and Party. Cur,” Let it be re- 
FF fer'd by Conſent to the Prothonotary to 
allow as he fhall fee fit, and it is but 


-- 


114 Execution. 


reaſonable to allow Coſts, as between 


Attorney and Client. 


Bevan againſt Jones. 
Trin. 13 & 14 Geo. II. 


Plaintif by * on a Bond, Judgment and 
yin f * LP Exccution ; the Plaintiff by Vir- 


4 — tue of the Penalty may levy his full 
| 3 Coſts, the Poundage, c. Birch for 


+ 


dant. 


Hann againſt Capel. 
„ 
T homſon. 
Warrant on a 
Fieri facias taken in Execution, Serjeant 


- > — Skinner moved that the Landlord might 


ſealed, no be paid his Rent out of the Money le- 


ee vied. Rule to ſhew Cauſe. Serjeant 
dn. Belfeld for the Sheriff. On ſhewing 
Cauſe it appeared that the Sheriff's 
Warrant on the Heri facias had been 


altered after it was ſealed, and a new 
Bailiff's Name inſerted in it. Cur', As 


the Warrant was altered no Goods 
were taken in Execution, let the Bai- 
liff and the Attorney who were Privy 
to the Alteration, ſhew Cauſe why an 
Attachment ſhould not go againft them, 


An On? 


the Plaintiff ; Beſſield for the Defen- 


HE Defendant's Goods being 
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Anonymus. 
Eaſter 11 Geo. II. 


P the Plaintiff or Defendant be alive Execution 


| | g c je may be exe- 
after Execution taken out, and die En 


before executed, yet it may be exe: party's Death 
cuted before the Continuance or Re- if alive when 
turn Day. 


out. 


Richard againſt Davis. 
Trin. 11 & 12 Geo. II. 

Thomſon. 95 | 
"THE Plaintiff recovered Judg- Execution in 


ment in this Court, then brought a 


an Action of Debt on the ſame Judg- judgment in 


ment in the Mayor's Court of the City eee 
of Morceſter, and arreſted the Defen- nage his E 
dant thereon, and afterwards took out lection. 


Execution in this Court. Serjeant 


Skinner moved that the Execution ſhould 
be ſet aſide. Cur, Take a Rule for 
the Plaintiff to ſhew Cauſe why he 


ſhould not make his Election. 


P4 Habeas 
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Habeas Cozpus. 


Hobbs againfl Williams. 
Trin. 10 Annz. | 


The Plast r TI dbeas Corpus brought by the Plain- 
can't remove tif, Declaration delivered, and 


his Cauſe by Judgment figned, but all ſet aſide as 
pus. irregular, beeauſe the Plaintiff having 
once made his Election can't remove his 
own Cauſe; beſides there is no Proceſs 
to bring the Defendant into Court, as 
there is in Caſe of a Ræcordari facias 


Loguelam. Fr 


2 Harvey againſt Condy the Elder. 
= Irin. 3 & 4 Geo. II. 


Deorret. 
16th Meas opa cum cauſa to an 
Habezs Corp June. H. inferiour Court, bearing Teſte 


quaſhed, ha- the firſt Day of this Term, and return- 

ving wo lens able Tres Michaelis, allowed below, 
when the Cauſe was ready for Trial; 
there was an Affidavit that the Defen- 
darit was 76Years of Age, and of the Fact 


and of Notice of the Motion. Gur”, 9 — 
the 


HhBabeas Cozpus. 217 0 
the Defendant ſhew Cauſe to Morrow 1 
why the Habeas Corpus ſhould not be — 
diſcharged, and let the Attorney attend | 

then in Court. On the Morrow, upon 
hearing Counſcl on both Sides, Cur”, 

Let the Habeas Corpus be ſet aſide, 

and by Conſent let the Rule as to the 

Attorney be diſcharged  _ 


Wyat againſt Markham. 
Trin. 7 & 8 Geo. II. 
Thomſon. Hy Rn 
1 Abeas Corpus cum Cauſa to Boſton Habeas Corp! 
1 Borough Court. Serjeant Wright ter Interlocu- 
moved for a Procedendo, for that In- tory Judg- 
terlocutary Judgment was ſigned in the 23% too late. 
inferior Court before the r- 
pus was brought. Rule to ſhew Cauſe. 
Baynes for the Defendant. Cur", The 
Habeas Corpus came too late after In- 
terlocutory Judgment ſigned, the Rule 
muſt be abſolute for a Procedendo. 
Stat. 43. Elis. 0. 5. 21 Jac. I. C. 23. 
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Habeas Cozpus, 


William Day's Caſe. 
Mich. 8 Geo. II. 
Cooke. We: | 1 
Priſoner N the fourth of November Nil. 


—.— up by liam Day was brought, at his 


abeas Corp . 
not to be re- OWn Requeſt, into Court, by the She- 


ceived before rift of the County of Sourhan:pton, by 
— Virtue of a Writ of Habeas Corpus, 


_ returnable in Court on Thurſday next 
after fifteen Days of St. Martin, being 
the laſt Day of Term. Cur, We will 
not receive him before the Return of 


the Writ. 

Hewit againſ# Powell. 
Mich. 8 Geo. II. 

| Cooke. | 


wt 6 Day of St. Michael in one Month, 


Habeas Corp Which was Sunday the 27th of October, 


at any Time by Virtue of which Writ the Defen- 


Return and dant was brought into Court and com- 


Appearance- mitted on the Monday, the Court ſay- 


Dl. ing that the Defendant might be brought 


in at any Time between the Return- Day 
and Appearance-Day. 1 


Iſaac 


He Corpus returnable from the 


5 3 Is # 5 ; > 2 — 
r j Meeks . RE So WAL OE eee 2 2 : 
a — jo, — — nh — — — — — N —— 3 = ——— — — 
a q . F — = K — = 


ERC A Pong te 
BCE BP IL, 


4 n — Has 
EO — 


6 
9 \ Js 


oy, - * 8 ba OY 3 # 8 5 Fo £4 * 3 3 
N . P * Lea 3 why - 5 
ö N 8 ws 5 x 1 3 5 b Fe n . 1 Lo Ar 8 
* * > x þ* r: TY 18 4 2 * 7 LEAP al — _ £ * > . x : 8 a = — . ALES = ee - e 4 So EE art 1 8 De 
« < \ 3 Sa SS 3 — ». "a, * — ö + * Si hag 2 2 = tA 3 n ETFs 2 E RES Ry . * 8 « * 0 " — — 
7 AE nels 2) a "oo Wo ar « £ NS ts G þ 3 9 £45 A S oe mg de 38 S Kor aphids 8 ae 8 28 aL an on ; 
CIA 8 7 1 2 * Pip Sn Foo e 2 1 9 8 828 3 We * Os 1 8 ga ers 5 EA wy 8 W "Rs 2 — . ty 2 5 e © $5 — oa 
IR C 2 bw; 4 3 n 8 EIS N e . Be Ts bs 8 wa Ry N 5 1. 
4 8 — BG 2 PM y Ks „ * C4) — * * nh hes, GARE ein Na ens 3 — 5 NSN pes, e n W 
— . — — — . 
2 5 5 


S 


— 3 — 8 
PPTP 


* 2 renn 8 v x ©, £4 
2 LID 44 2 4 . 3 7 c 5 
4 £34 . * 4 > . 4 es * * * — » 4 em * * o — 2 "7 Ma 
IST 2 F n SS > 4 N 3 8 e RY 
25S I. IR „ * P TC * N G 
Py = 1 n Ws e e eee S 3 8 e > Le LEY Rab. 
a X 3 a Regt , : os RATE 2 . 


Ts Ken, Le ed, Fa 2 
” B22 S nn ee Seen ene. 


« 
"2 
. 8 
I 
RS 
3 
. 
:44 
4 = 
8 


WO E 7 Noe > IPC 
— ꝗk f.: 


Cooke. 5 5 3 Te 
NVLcbbolas King being a Priſoner in Attachment 


Iſaac Hope's Caſe. 
Mich. 8 Geo. II. 
oo ↄ ih 2157 8 
Saac Hope being in the Cuſtody of Prifoner 


of the Sheriff of the County of — — 


Warwick, brought a Habeas Corpus mutt either 


in Order to remove himſelf into the , Fee, or 


Court, and inſiſted to be paid his Fees, WE 
for bringing the Priſoner up, before he 
ſhould be committed. Cur, The Pri- 


ſoner being brought up at his own De- 


fire, muſt either pay the Sheriff 1 5. per 
Mile for bringing him up, or be re- 
manded; the Priſoner not being able to 
pay the Sheriff's Fees was accordingly 
remanded. Stat. 31 Car. 2. c. 2. 


King's Caſe. 
Hil. 10 Geo. II. 


| bag, g againſt Sheriff 
the Priſon of Nezwpate in the bn war gn 


City of Briſtol, brought a Habeas ing up a Pri- 


_ Corpus directed to the Sheriffs of that ſoner purſuant 


to a Habeas 


City, returnable in this Court ; King Corpus on 


tendered to the, Sheriff 7 J. 75. for Tender of s. 

bringing him up (which was more than Per Mile. 

is allowed by the Statute, which is but 
: 1 15. 


220 


| Habeas Coꝛpus. 


IS. per Mile) the Sheriff refuſed Þ | 


accept the Money, and demanded 10 J. 


Eyre and Corbet,. Serjeants, for King, 
moved that an Attachment might Iſſue 
againſt the Sheriffs. Rule to ſhew 

Cauſe. Draper for the Sheriffs ſaid, 
that Brifto/ was 104 Miles diſtant from 


London, that the 7/. ps. was not a 


ſufficient Recompence ; and that Hing 
had not given any Security, as the Act 


required, to return, in caſe the Court 


ſhould remand him. Cur", The She- 


riffs ought to have obeyed the Writ, 
and not made themſelves Judges, the 


Court would have done them juſtice; 
therefore let an Attachment go, where- 
upen Draper offering to pay the Coſts, 


and bring a new Habeas Corpus at the 
Sheriffs Expence, it was ordered that 


the Attachment ſhould be ſtaid for 10 
Days, and that the Sheriffs ſhould be al- 
lowed 5% 4s. which is aſter the Rate 
of 1 s. per Mite for bringing King up. 


Turn- 
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tiorars or Habeas Corpus the Jr nr 
= Plaintiff may declare in _ . 2 tied to the | | 
bee pleaſes, and is not confined to the a N 
fame Species of Aion he declared in may dectate 
below, though the Parties were at Iſſue as he pleaſes. 
in the Court below. Boothe for the 
Defendant; Skinner for the Plaintiff. 


Homine Replegtando. 


llat & ux verſus Lyſet. 
Mich. 1 Geo. II. 


Cooke. 3 Ep 
HE Plaintiff having clandeſtinely Proceedings 
1 married the Defendant's Daugh- in Homine 
ter, who was about thirteen Years of ITS. 

Age, the Father got her into his Cu- 

ſtody ; upon this the Plaintiff moved 

the Court, and obtained a Writ de 

Hmine replegiando, which was deli- 

XxX vered to the Sheriff of Berks, and af- 

ter that an Aias & Pluries, on the 

Pharies he returned an Rhngasit, upon 

Which the Filacer made out a Capias 
EY: "I 
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222 Homine Replegiando, 
in Withernam, whereupon the Defen- 
dant was arreſted and in the Cuſtody of 
the Sheriff; the Defendant moved for a 

I Habeas Corpus, which was granted, 

Condition on and he was thereupon brought into 

He tops Court in order to be bailed ; he in- 

| ſiſted that the Plaintiff ſhould declare 
againſt him, and thereupon the Plain- 
tiff's Attorney delivered a Declaration 
into Court; then the Plaintiff inſiſted 
that the Defendant ſhould plead before 
he was admitted to Bail; whereupon 
the Defendant pleaded Non cepit, and 
then put in Bail himſelf in 500 J. The 
Recognizance was taken in this Man- 
ner, ois. You acknowledge your- 
ſelf to be indebted to the Plaintiff in 
500/. to be levied upon your Goods and 
Chattels, Lands and Tenements, to 
the Uſe of the Plaintiff, npon Condi- 
tion that you ſhall appear from Day to 
Day in this Court ; and if it ſhall happen 
that Judgment ſhall be given againſt 
you in this Cauſe, you ſhall render your 
Body in Mitbernam, to remain in Cu- 
ſtody until you render Sarah the Wife 
of the Plaintiff, and permit her to go 
at Large. The Defendant likewiſe 
put in Bail in 250 J. which Bail were 
Sir John Eyles, Bart. Benjamin Styles, 
Eſq; Sir Comrade Springal, Knt. Ben- 
jamin Haskin Styles, Eſq; and ZFoſeph 
4 Ci 


Homine Neplegtando. 223 
Chitty, Eſq; the Condition of whoſe 


f Recognizance was as follows, cg. Lou 
* and each of ycu acknowledge your- 
ſelves to be indebted to the Plaintiff in 
) the Sum of 250 J. to be levied on your 
, and each of your Goods and Chattels, 
> Lands and Jenements, to the Uſe of 
. the Plaintiff, upon Condition that the 


Defendant ſhall appear from Day to 
Day in this Court, and if it ſhall hap- 
pen that Judgment ſhall be given againſt 
the Defendant in this Cauſe, he ſhall 
render his Body in Withernam, to re- 

F main in Cuſtody until he render arab 
the Wife of the Plaintiff, and permit 
her to go at large ; and thereupon the 
e was diſcharged out of Cuſto- 
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llat & ux' verſus Lyſet. 
+ N a Homine Replegiando, the De- In Homine 
L fendant pleaded Nom cepit, where- Replegiando 
upon Iſſue was joined, and at the Trial fn Non- 
the Plaintiff was Nonſuited. And now the Defendant 
the Queſtion was, Whether the Defen- ſhall have his 
dant ſhould have his Coſts by the Stat. Ob. 
4 Jac. On hearing Hawkins for the 
Plaintiff, and Corber for the Defendant, 
the Court ſaid this was no more than 
A 9 


2 — 


py — — - 2 * 
— 8 — — 2 SY 
— 4 = r 
— — — 2 
_ — — -” — 
CIC 
> < wa B 7 N 
- _— " «5 
— „ * ny * 
—B Enna; 
as * 0 — * 2 A 
Co. » 4a _ 2 
— 5 " 4 = — — * 
* — FX" — =o — 
— „ —2 — n 


1 I 2 * > — "27-4 y 
* 4 3 * n bt ”* * p 1 — OG — — © N 
a pg l — ' -» - © * . » #3 not © 99 4 R 8 44 nnen 
2 R 5 * * * SEX” 8 6 : * 3 = = 
2 7 > 2 a. " - 5 * 3 — = —_ - _ l 
. 1 . * * bs * — = b r P ; 9 = 
* * l 1 1 1 + — — Mk. 9 2 5 D 
Te * = "wa + - be * * 9 — 8 —— < 4 — 1 q I © * * N k 
— 2 — hong? * 2 oy — 2 n las = N= om Wd OY a ; * = : I, aa l N 
— — . 4. 2 * 3 — . FETTE — 
J&L — 7 a k 3 Bag 4 - n * 0 
” . — 2 — i +5 a — -. My os ARE 4 * ; 2 nb 2 
— — tein n r ho ral 5 FR... — SR: - als ö an 
. 3 4 * . * þ n , \ 


224 DHomine Replegſando. 
a common Replevin, and the Defendant 
muſt nave his Coſts. 


Wiſe and his Wife againſt Law- 
rence and three others. 
Hil. 6 Geo. BD: - 


Wo bee. 
Bal by Baron Ie Defendants being arreſted on 
"==" wor a a Capias in Withernam, after an 
for an Infant, /ompgaverumt returned on a Phuries 
10 5 Cops In Hbmine Replegiando, were brought 
nam. into Court on a Habeas Corpus, they 
called upon the Plaintiff to declare * 
; Planter, which he did; the Defendants 
then pleaded Non ceperum, and were 
thereupon admitted to Bail. One of 
the Defendants was a Minor and admit- 

ted by Guardian, and the Guardian en- 

tered into a Recognizance for the Minor; 

two other of the Defendants who 
were of Age entered into a Recogni- 

zance, the other Defendants being Hus- 
band and Wife, the Husband entered 

into a Recognizance for himſelf and 

his Wife, then their Bail entered into 

a Recognizance, and the Defendants 
were 6— 


Imparlante. 

Sibſon againſ# N even. 
mich 10 Geo. II. 
Cooke. - Ky . 


High-Seas; the Plaintiff had been com- 
mitted for the Murder by the Judge of 
the Admiralty, and was now in Cu- 
ſtody to be tried for the ſame at the 
next Seſſion of the Admiralty for Of- 
fences committed upon the High- Seas, 
_ after which Commitment this Action 
was brought. Cur”, If the Plaintiff at 
his Trial be convicted, this Action will 
ſignify nothing, if he be acquitted the 


Acquittal will be of Seryice to him in 


this Action; this may be an Artitice to 
ſift what Evidence the Proſecutrix has 
to produce on the Indictment, for upon 
a Juſtification the Defendant muſt 
produce the ſame Evidence as upon 


RE: 


* 


OTION for an Imparlance, the Imparlance | 
Action was brought for Words, Stande in 
accuſing the Plaintiff of the Murder of charging the 
r he Plaintiff with 
the Defendant's Husband upon the — 
Plaintiff be- 
ing indicted 
for the Mur 
der 


Inkoꝛmer. 


226 
the Indictment. Cyr unanimous 
granting an Imparlance. 


Informer. 


Bland qui tam againſt Featherſtone. 
Mich. 10 Geo. II. 


Borret. 

Leavetocom- A C'TION qui tam on the Statute 

dm. X of Uſury. the Defendant pleaded. 

ms Serjeant Draper moved on the Stat. 
18 Elig. that the Proſecutor might have 
Leave to compound, ſuch Compound- 
ing being Penal without Leave. Bootle 
for the Plaintiff, we do not oppoſe it. 
Cur”, Be it ſo by Conſent, 
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Elliſon againſ® Corniſh. | 
_ Hil. 3 Geo. II. 


F 


On a Rule 


moved to ſet afide'a Non Pros for Iſs the E 

g rr z Plaintiff 
Irregulsriey, the Irregularity complain . Does 
ed of was that the Non Pros was fign- enter it, ex- 


82 Chapplie for the Plaintiff, O ente ch. 


ed before the Rule for entering the Iſ. duſive of the 


ſue was out; the Rule was Nift quer 27) of No- 
canuſaverit exrtum de recordo inmrari 

infra quatuor dies prom peſt notitiam 

hujus reguls, Oc. the Non Pros was 

ſigned the fourth Day. The Court 


held that the Plaintiff had four Days 


to enter his Iſſue exeluſive of the Day 


of Notice. | 


Fox and another, Aſſignees of the 
| Sheriff, againſt Lewing, 
. Goo. H.- \ 
Cooke. r 3 
EBT on a Bail-Bond, the De. can of Nut 
fendant pleaded Cimpernjt ad tel Recor# 


Diem, the Plaintiff replied Nul tie! _ =— 


Record, and by his Replication prays is à complete 
an Inſpection of the Record in the 140. wg 
| Q 2 "+ "=P Rule to rejoin, | 
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Aſſue. 
Plea. Rule . — for the Plaintiff, 
Niſi. The Defendant moved to ſet aſide 


the Judgment, becauſe there was no Rule 
to rejoin given, as the Practice of the 


Court required; and it was agreed to 
be the uſual Practice to give a Rule 
to rejoin; the Plaintiff's Counſel in- 


ſiſted that there was a complete Iſſue 
{ſince the Record in the Defendant's 
Plea was in the ſame Court. Cur, 


There is no Occaſion to give a Rule 


to rejoin where the Record is in the 
ſame Court, if it had been in another 


Court there muſt. Rule for Judgment 
a abſolute. Belfield for the Plaintiff; 


Hawkins for the Defendant. 


Strudwick. Eaſt. 9 Geo. II. 
Thomſon. TE 


On Replicati- IDE BT on a Judgment, the De- 


on of Nul tiel fendant pleaded a Record in 


— Banco Regis, the Plaintiff replied Nu/ 


deliver the II. iel Record, and delivered the Iſſue * 


fue, and need with a Day for the Defendant to bring 


Rule to re- in-the Record. Serjeant Belfield for 


join. the Defendant, moved that the Plain- 


tiff might take back the Iſſue and re- 


turn the Money paid for it, inſiſting 
that the Plaintiff ſhould have delivered 


the Replication ſeparately by it felt, 


and 


Newberry and his Wife againſt 
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| Take a Rule for the Plaintiff to ſhew 


the Iſſue and keeping it has anſwered 
the Obje&ion, but it does not ſeem 
neceſſary to deliver a Replication in 


| Baftard an Attorney againſt Bartlet. 


prox” poſt Od Pur. Rule to ſhew 


Iſſue and of no Conſequence. Cur, 


Iſſue. 


and given a Rule to rejoin. Cur”, 


Cauſe. Corbet for the Plaintiff, the 
Queſtion on ſhewing was, Whether 


there was any Difference in this Re- 


ſpe& between pleading a Record of 
this Court and pleading a Record of 
another Court ? Cur, The paying for 


Form, and give a Rule to rejoin. 


Trin. 3 & 4 Geo. II. 
Borret. 4 | 
8 Chapple moved quod par- Variance be- 


catur Fudicium ſuper Vereditt pro — 
quer, for a Variance between the Iſ- the Record of 
ſue delivered and the Record of Niſi Nik Frius in, 
Prins, 'twas in the Award of the Ve- the Venire fi. 
nire Facias, in the Iſſue delivered cias, not ma- 
twas awarded returnable in Octab terial. 
Pur, but in the Record of Ni/s Prius 


twas ſaid to be returnable die Fouis 


Cauſe. Serjeant Che/hyre for the Plain- 
tiff ſhewed Cauſe, and ſaid the Award 
of the YVenire facias was out of the 


Diſcharge the Rule. 
LY Q3 . Ham- 
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Hammerſley againſt Mallory an 
N Attorney. Mich. 4 Geo. II. 
Deſendants Eclared per Cur, That if the 
Anorneymaſt 1. Plaintiff's Attorney tender the 
immediately Iſſue to the Defendants Attorney, the 
and receive it Defendant's Attorney muſt pay the Mo- 
de bene eſſe. ney for it immediately, and accept the 
Iſſue de bene eſſe, and if the Pleadings 
and the Iſſue do not agree, he may 
return the Iſſue the next Morning. 


230 


Ryder againſt Somerfield. 
m— 
Udgment was ſigned for not paying 
for the Iſſue. Scrjeant Corber moved 
over-charged. that the Judgment might be ſet aſide, 
e — whey the Iſſue was over-char- 
ged, 7g. 64. per Shect, 7. e. 4 d. per 
Sheet for the Iſſue and 24. per Sheet 
for Duty, though the Iſſue was wrote 
cloſe and only one Stamp uſed. The 
Court refuſed to ſet aſide the Judgment, 
and ſaid the Defendant ſhould have paid 
the whole Demand, and if he was over- 
charged he might have applicd to the 
Court, and they would have done him 
Right, but the Judgment was {et aſide 
on Payment of Coſts, GG. : 
: Ro Kir 


— 


"a 


$8 


Kirk gainſt Pomfret and Ruſhby. 
Peaaſt. 4 Geo. II. „„ 
Erjeant hae moved to ſet aſide Two Defen- 
a Judgment ſigned irregularly ; the gn *Y he 
Caſe 5 this, The Defendants deliver- ce 
ed two ſeveral Pleas of Non cul by the rate Fleas 
ſame Attorney to the Plaintiff's Attor- che mul be 
ney; the Plaintiff's Attorney makes up entered ſepe- 
the Iſſue and joins the Defendants in one rate in the If. 


Plea, and tenders ſuch Iſſue to the Defen- © 


dants Attorney who refuſes to accegt and 


pay for it, becauſe the Pleas were not ſe- 
parately entered in the Iſſue, whereupon 
the Plaintiff's Attorney ſigns Judgment. 
Upon hearing Serjeant Chrbet for the 


Plaintiff, the Court held the Judgment 


to be irregular, for that the Pleas being 


ſeparate the Plaintiff ſhould have made 


them ſeparate in his Iſſue, and not ha- 


ving done fo, the Defendants Attorne 
was not bound to accept the Iflue, and 


therefore the Judgment was ſet aſide. 


* 


232 þ Iſſue. 


Cooke. 1 x 
IPD! SSUE was joined in Hil. 4 Geo. 2. 
lame Term it I the Plaintiff's Attorney made up the i 
3 Joined, 9 Record of Trinity Term following, 
aſide the Ver- and tried the Cauſe at the Summer 
a. Aſſizes. Serjeant Eyre moved that the 

Verdict might be ſet aſide, the Iſſue not 

being entered of that Term in which 
it was actually joined purſuant to the 
Rules, Eaſt. 5 V. & M. & Hil. 11 G. 1. 
and cited the Caſe of Lowther and 
Dawſon in this Court, where the Ver- 
dict had been ſet aſide with Coſts. 
Chapple and Belfield for the Plaintiff 
ſaid that that Caſe differed from the 
preſent Caſe, for in this Caſe the 
Defendant had made a full Defence 
at the Trial, and that the Rules of Eaff, i 
5W. & M. & Hil. 11 Geo. 1. was a- 
gainſt the Attornies and not againſt 
the Suitors, and the Court was of 
that Opinion, and therefore diſcharged 
the Rule for ſhewing Cauſe. Ihe 
Court ſeemed to think the Rules of Ea 
5 M. & M. & Hil. 11 G. 1. was wrong, ET i 
and ſaid that if the Defendant or Clerk 8 
of the Treaſury ſhould move againſt tage 


Attorney, they would not make any ß 
„ Order 
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Judgment. 
Order againſt the Attorney, but rather 
diſcharge the Rule; ſed quere. 


Lincoln againſ# Cock. 
Mich. 13 Geo. I. 


| 15 Nov. OErjeant Baines moved the 
{2 Court to diſcharge a Par- for the future. | 


catur, entered upon the Motion of Ser- 


jeant Raby ever ſince the 27th of Oc. 


hoc Termino, whereby the Plaintiff had 
been delayed ſigning his Judgment; the 
Defendant ſhewed to the Court that 
he had good Cauſe to proceed upon, 


which was an Order of Aſſize for a 


Reference, but that the Aſſociate not 


being in Town it was not ſigned, ſo 


the Court continued the Parcatur, 
but told the Serjeants at the Bar, that 
for the future they would allow of no 


Parcaturs, and directed the Seconda- 


ries to enter none. 


. Olivant 


No Parcaturs 
to be entered 


Olivant againſt Low, Adminiſtrator. 
„„ Yi OW 5 


Cooke. | ” 
_ 2 HE Defendant being an Admi- 
| firavit after niſtrator, had pleaded Plene Ad- 


regular Judg- hij⁰trawit, ment was ſigned for 

. paying 0 - Iſſue. Rule to ſhew 

Cauſe why it ſhould not be ſet aſide. 

On ſhewing Cauſe it appearcd that the 

Judgment was regular, but the Defen- 

dant deſiring to be let in to try the 

Cauſe on Payment of Coſts, the Plain- 

tiff inſiſted that the Defendant ſhould 

plead the General Iſſue, and withdraw 

his Plea of Plene Adminiftranit ; but 

the Court ſaid they would not alter the 
Defence, and ordered the Judgment to 

be ſet aſide on Payment of Coſts. Haw- 
Lins for the Defendant ; Skinner for the 

Plaintiff. Vide Poſtea 236. 


Smith againſt Parret, Adminiſtra- 
wm. Mb. 10 Ga Ih 
Cooke. 4 
jodgment a- (OErjeant Draper moved to ſet alide 
bun an Ad- O a Judgment upon Payment of Coſts, | 
munmnratriz 
ſer afide on Oppoſcd by Chapple and Hayzwood, who 
Payment of ſaid that in this Caſe a Writ of Inqui- 
Cols0n'y ry of Damages Was executed, and 


tho' Inquir 
3 8 there- 


9 
1 . 
1 


Judgment. 233 
therefore the Courſe of the Court was 
that the Defendant ſhould bring the 
Damages found on the Inquilttion into 

Court. Cur, The Adminiſtratrix is 
only liable as far as She has Aſlets and 
therefore is out of the common Caſe, 
where if an Inquiry is executed the 
Money is brought into Court; let the 
Judgment be ſet aſide on Payment of 
Colts only. | 


ne 1 He 
Wann 
Oe WL > HO 


Leaver againſt Whitaker. 
Mich. 10 Geo. II. 
Cooke, . | 
"THE Plaiotiff had obtained a Judgment ſet 
Judgment, which was ſet aſide _ — 
on Payment of Coſts and Pleading an muſt be on 
Iſſuable Plea ; the Defendant pleaded pleading the 
the Statute of Limitations. Cur”, This ” N 
is not an Iſſuable Plea within the 
Meaning of the Rule for the future 
when a Judgment is ſet aſide on Pay- 
ment of Coſts, inſtead of pleading an 
Iſſuable Plea, the Rule ſhall be Plead- 
ing the General Iſſue, and this was the 
old Practice of the Court. 
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Cruſe 


„ Judgment. 
1 
Cruſe againſt Williams an Execu- 
A . 
— : HE Plaintiff obtained a regular 
an Executrix Judgment againſt the Defendant. 
ſet alice on. Serjeant Huſſey moved that the Judg- 
Colts, and ment might be ſet afide on Payment of 
Leavetoplezd Coſts, and that the Defendant might 
a general" have Leave to plead a ſpecial Plene 
Aravit. Adqminiſtravit. Rule to ſhew Cauſe. 
| Belfield for the Plaintiff. Cur, Where 
a regular Judgment is ſet aſide the De- 
fendant ſhould not be permitted to plead 
any Thing but the General Iſſue, in 
the Caſe of an Executor or Admini- 
ſtrator, a General Plene Aaminiſtravit 
is to be deemed a General Iflue. It 
was ordered that the Judgment ſhould 
be ſet aſide on Payment of Coſts, and 
that the Defendant might plead Plene 


Adminiſtravit generally. 


Judgment. 237 


Gibbon againſt Bond, and the Bi- 
ſhop of Bath and Wells. 

Borret. + 74565 an Os 

N a. Quare Impedit a Judgment WAS Judgment va- 
I entered by Virtue of a Warrant l 
of Attorney, which Warrant upon a 
Trial on a feigned Iſſue was found to 
have been forged. Serjeant apple 
moved that the Judgment might be 
vacated , the Court upon Conſideration 
ordered a Facatur to be entered in 
the Margin of the Judgment, which 
the Secondary did in Court. 


| Coulſon againſs Turnbull and 
| _ others. Hil. 7 Geo. II. 


oh. . fendant muſt 
or Declaration. Wynne and Wright, ny oF rage 


Serjeants, moved that the Judgment ,, all. 
might be ſet aſide. Rule to ſhew Cauſe. 


Serjeant Eyre for the Plaintiff inſiſted U 2 8 


that the Application came too late, for gularity after 

that a Writ of Inquiry had been exe- ud exe- 

cuted. Gur, The Judgment can ne- 8 
„ = * 


238 Judgment. 
ver be good as to him that was not 
ſerved, and as the Judgment is Joint 
it muſt be ſet aſide as againſt all the 
Defendants. | 19 - 


Camp qui tam againſt Gale. 
Trin. 7 & 8 Geo. II. 
Cooke. 2 


No Mee N by Serjeant Chapple 
— 2 in Arreſt of Judgment on the 
the laſt Day laſt Day of the Term, without an 
oem Notice of the Motion. Cur, Take a 
3 Rule to ſtay the Entry of . 
ment till Cauſe is fhewen, but for the 
future we will not receive any Motion 
in Arreſt of Judgment on the laſt Day 
of a Term, unleſs Notice of the Mo- 


tion be given. 


Miſaubin againſt Colta, 
Mich. 8 Geo. II. 


Julgment - THE Plaintiff was Nonfuited at 
Pros ata Trial Trial, and before the Day in 


figned after Bank, died; after the Plaintiff's Death 


Deu oho the Defendant ſigned his Judgment. 
died before Motion to ſet this Judgment aſide; it 


the Day in Was ſaid for the Defendant that this is 


be — by Error, and not Irregularity. Eyre for 
Writ of Error. the Plaintiff; Skimmer for the * 


Indgment. 1 


dant. Adjudged per Cur”, that this 


is Error, and not Irregularity, and 
— muſt be reſerved by Writ of 


Error, and not upon Motion, and ſo 
| refuſed to ſet the — Carth. 


149. 


Bray againſt 050 ; 

Mich. 9 Geo. II. 
Borret. 
H E Defendant pleaded a Tender] Jodgmene 


frer an 


Money into Court, he gave a Rule to Prod 
A a 


reply, and for want of a Replication ** 


ſigned a Non Pros ; the next Day the 
_ Phaintiff ſigned Judgment, looking up- _ 
on the Plea as a Nullity, becauſe the ou Flex of 

Money was not brought into Court. ee 


Serjeant Clyde moved that this Judg- be breagirin- 


ment might be ſet aſide, for that the w Cour 


Plaintiff was out of Court by the Non 


Pros, which was ſigned before the 
Judgment, This was denied by Forteſcue 


and Denton, (the Chief Juſtice being 


_ abſent) though Reeves thought that 
the Non Pros ought to have been diſ- 


charged before the Plaintiff could fign 
leise No Rule. Serjeant Wright 
the Plaintiff, moved that the Now 


Pros might be ſet aſide, the Money 
not bring nw: into Court. Rule to 


ſhew 


Judgment. 
ſhew Cauſe. Serjeant G/de for the 
Defendant produced an Affidavit, where- 
. by it appeared that the Defendant had 
tendered the 65. to the Plaintiff, and 
offered to pay it into Court if he in- 
ſiſted on it, and that the Plaintiff's At- 
torney promiſed to take no Advantage 
of the Money's not being paid into 
Court; but notwithſtanding this the 
Court held the Non Pros to be irre- 
gular, and ordered it to be ſet aſide. 


Craven againſt Henley. 
EKEaſt. 10 Geo. II. 
Borret. Pi 
Verdi& for From of Treſpaſs for entering the 
theDefendant, / X Plaintiff's Land and eating up 
Juſtification his Hay. | DET? 
confeſling the The Defendant juſtified, and ſaid that 
r the Plaintiff gave him Leave to put 
Jadgment en his Cattle into the Plaintiff's Cloſe to 
d for the eat up the Fog there growing, that the 
Fant. Plaintiff's — — out of Repair, 
the Defendant's Cattle ſtrayed to the 
Plaintiff's Haycock and eat his Hay. 
Verdict for the Defendant. 
Notion in Arreſt of Judgment. 
Cur”, The Defendant had a Licence 
only for his Cattle to eat up the Fog, 
he ought to have watched his Cattle 
and taken Care they did no Damage. 
Noy 98. Popham 151. Vent. 44, 
— 1 308. 


Judament: 
308. a. Sir William, Jones; here is a 


Treſſ baſs 00 uſtification of 
the I. 10 ole Job although 


there 1 a 2 for the Defendant, 
it muſt. be ſet aſide, and Judgment en. 
tered for the Plaintiff; and he muſt hay 
4 Wen * a n 370. 4 


. rr - Abonhintg. | 1 £ 
Oo late to move to ſet aſide an kids as te | 
Interlocutory Judgment, after ade Interlo- 
late after nal Judgment. 
0 58 


4 Ii 
cutory ſudg- 


| Eaffer 11 Geo. 1. 0 11 vn 
final Fan r 


| Anonymus 
Mich. 12 Geo. I. 


PF TER a Writof Error is brought, jlgnen 


it is too re to move to ſet aſide a 6 af 


N T 
_ Arreſt-of Thane, it is too late ton or Thi 
move for a new Trial. tion in Arreſt 


of Judgment. 


5 . i * . _ 2 
NR. Grime 
. ; * 


242 _— 


Tin 10 


em & Mee by ue Seer hat 
Motion ro 3 — 


— Ol 
ment for 
Irregularity, muſt be made two 


—_ — for 
Days before Days before of executing the 
Day of execu- Writ of ome 1 


ting . 


Craven againſs H r 
Mich. 11 Geo. II. 


| Barret. 
Judgment en ()* a Motion in Arreſt of Judg- 
mentin this Cauſe, quod vide an- 
—_ the 
| Defendant fen, fo. 240. the Court took Time to 
dying whilſt conſider, in the mean Time the Defen- 


cok Time to dart died, the Matter being determined 


— oboe by the Court; the Plaintiſt moved that 
— 2 udgment might be entered nunc pro tunc. 
judgment. Eyre for the Plaintiff; Parker for the 
Executor of the Defendant. 1 Gig, 162. 

Baller v. Delander, Trin. 1 Geo. D. R. 
Taylor and Mathews, Hil. 2 Geo. 

BF — . v. Iilcox, Paſ. 1 Geo. 2. 
If the * be, — to 

tis £4 ment, and only delayed b 
is lee of the — it — — 
— hard that he ſhould ſuffer ; there- 
fore I think Judgment ſhould be en- 


tered nunc * tunc. Denton 


Judg ment. \ 
Denton of the ſame Opinion. 
s of the ſame Opinion. 
Forteſcue, 1 Pent. go. The Party is 
guilty of no Fault, and it is for the 
| Furtherance of Juſtice : Whenever it 
is the Delay of the Court, the Party 


ought not to ſuffer. Hil. 11 Anne. 


The Queen againſt the Inhabitants of 


Hornſey, the Judgment was entered 
35 Years after. I do not think we 
are obliged to take judicial Notice po. 


the Death of tho Detendant. 


Fowler againſ? Whadcock. 
Hill. 14 Geo, II. 
Borret. 


243 


Erjeant Pootle moved for Leave * to en- 


ter —— 


enter a Judgment nunc pro tunc; nung 
the Cauſe was tried before Chief Ju. devis 


tice Eyre ; the Defendant had brought 
a Bill in Equity, and obtained an 
Injunction, which was not diſſolved till 
May laſt; Higham the Aſſociate being 


Nat Search had been made for the 


Poſtea to no Purpoſe, till 10 Nor. laſt, 
When it was found. Rule to ſhew 
Cauſe. Draper for the Defendant 
faid -the Plaintiff might have ſigned 
Judgment without Breach of — In- 
junction. Cur, Let the Rule be diſ- 


charged. = 
"© 3: Roundle 


* 


244 Judgment. 


Roundle againſt Powell. 
Mich. 11 Geo, II. 
| Thomſon. 


Judgment on (QErjeant Boorle moved for Leave to 
anold Warrant 9 enter a Judgment on a Warrant 
eee e an of Attorney, the Defendant was in 
 Afidavit that Zamaica, and an Affidavit was pro- 
the Defendant duced made by a Perſon who ſaw the 
was alive in : 3 0 

Jamaica three Defendant alive in Jamaica three 
months before Months ago. Cur, Let the Judgment 


be entered. 


Coppendale againſt Sunderland. 
7 C213 Obo IL 


Thomſon. | 
jodgment Erjeant Agar moved for Leave to 
entered on an Y enter up Judgment on an old War- 
old Warrart rant of Attorney; the Plaintiff being a 
fidavit of the Lunatic, an Affidavit that the Money 
Money being was unpaid was made by a Perſon, 


unpaid made 


by a third Who had received the Intereſt due on 

Perſon, the the Bond for —— Tears, ever ſince the 

uneins Plaintiff's Lunacy, which Aﬀidavit 
ſhould otherwiſe have been made by 
the Plaintiff, Cur, Let the Judgment 
be entered up. ED © 


Smith 


Smith and Others againſt Smith. 
Tm. 13 Geo. II. 8 
A Verdict was given for the Plain- Where a Ver- 
\ tiff at the Aſſizes for Security on- m A 
ly; the Plaintiff entered up the eg Judgment 1 
ment, and now brings a Scire Facias mar pant 
upon the Judgment. Serjeant Skinner aut Leave of 
moved, that the Proceedings might be ſet the Court. 
aſide. Rule to ſhew Cauſe. Eyre for the 
Plaintiff. - Cur, The Proceedings muſt 
be ſet aſide, 'tis the conſtant Practice, 
the Plaintiff ſhould not have entered 
up this Judgment without Leave of the 
Court. ! "7M EZ 


Jurisdiction; 


Whitehead againſt Price. 
Trin. 5 & 6 Geo. II. 


Cao be. 


Erjeant Gird/er moved to ſtay Motion to 
Proceedings, the Plaintiff's De- ing. Fe 
mand appearing to be no more than Plaintif*s De. 
185. The Court made a Rule to ſhew nun being : 
Cauſe, Serjeant Gas came to ſhew yx 
Cauſe, and ſaid the Defendant ſhould 
plead to the Juriſdiction, Giraler ſaid 


R 3 the 


146 


Aciion for 
65. 6d. 


Jurisdickton. 
the Court of King's Bench had ſtayed 


Proceedings in the like Caſe. The 


Court ſaid the Plaintiff might amend 
his Declaration, and' increaſe his Da- 
mage, and that the Court of King's 
Bench had determined ſo. Adjourned, 
Girdkr undertaking to produce the 


Rule in the Caſe he quoted in the 


King's Bench. 
| Downes againſt Nichols. 
% Mich. 12 Geo, II. 
T homſon. ff W 


C Erjeant Birch moved that Proceed- 
Dings might be ſtayed, for that the 
| Plaintiff's Demand amounted to no 


more than 65. 6 d. and produced an 
Affidavit of the Fact, but did not pro- 
duce the Declaration. Cnr", We never 
try the Ouantum of the Plaintift's De- 
mand upon Motion. | 


Irwin 
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Jury. : 
Irwin again Geldlmh. 
Mich. Geo. II. 


Dam, a 8 was returned. yp e | Quaer 
on a Jury to ſerve at N. in Guild! g. fing 0 


Ball; 12 Ahh red but refuſe to be fworn on a 


ſworn, upon hich Eyre Chief Juſtice Ir. 


fined him 40 7. Chapple and Hyre, 


Serjeants, moved that this Fine 3 
be taken off, and inſiſted that b the 


| Statute 7 & IF. 3. c. 34. / 6. Qua- 
kers were diſqualined from ſerving ** 


on Juries, therefore a Quaker ought not 
to be returned to ſerve. 
Chief Juſtice, was of Opinion that 
Ingram was finable for not ſerving. 
Denton of the ſame Opinion. 
Forteſcue contra, but deſired Time 
to conſider. 
Reeve, The Statute of K ing Mill. 
am doth not totally diſable a Quaker 


from ſerving upon a Jury, but only 


doth not enable him to ſerve upon a 
Jury taking an Affirmation inſtead of 
an Oath; and it is very well known 
that in criminal Caſes Quakers have 
ſubmitted to be ſworn and examined 


upon Oath as Witneſſes, therefore I 


R 4 think 


Jury. 
think the Lord Chief Juſtice hath done ö 
right in ſetting this Fine. 


Parr apainſt Seems. 98 
Mich. 8 Geo. II. 
Thomſon. 1 
J Jory bull i Erjeant Chapple moved for a new 


Vendig. upon an Affidavit that three 


of 2 lag had declared, that the } 


Jury had huſtled in a Hat, and accord- 
ing as the Half pence came out of the 
Hat, gave their, Verdict, The Court 
ſtayed final Judgment till the next 
Term, and ordered the three Jury- 


men. who made, this Declaration to at- 
tend. 


Eyles Bart. ain Smart. 
Mich 10 God. ; | 


Thomſon. 
The Charge #7 HE Plaintiff moved for A Spe * 
Special Jury | cial Jury, and at the Trial nad 


» _ by a Verdict, this Verdict was afterwards 

ving for it, ſet aſide on Payment of Coſts ; and the 

the other Queſtion was whether the Defendant N 
— to be ſnould pay the Plaintiff the Charge of 

the Special Jury, The Court held that 

the Charge of ſtriking the Special Ju- 

ry muſt be he by the Plaintiff who 


moved 


| Woney; Se 
moved for it; but that all the other 


Expences of the Special Jury, as far as 
hos muſt be allowed. | 
and Vrigbt for the Plaintiff; Wyme for 


the Defendant. 


Þoney, 8. e into 


1 againſt TFT) an Execu FE 
—_— vc 
HE Defendant moved for Leave Defendant 2 


to pay Money into Court; de- allowed to 
nied, he being an Executor. 33 


into 
Ca . againſt aden s Executor of 
Jaques. Vo 
Mich. 1 Geo. II. 


1 E Defendant being an Execu- A 
tor was allowed to bring Money _ ny 
into Court, conſenting not to take the again. 
ſeme out again, 


Gibbs 


de brought 
into Ooart in pęrſcdeas in bringing the whole Money 
et n que on the Bond into Court, and that 


back. 


250 Poney, & 
Hill. 6 Geo. II. 
A | 


EBT on Bond by an Executor, 
Serjeant Belfie/d moved for a Su- 


Money can't 


it might be refer'd to the Prothanota- 
ry to ſee what was due. The Court 
ſaid it could not be done in the Caſe of 
an Executor; but a Rule was granted 
for the Plaintiff to ſhew Cauſe, 


Lane againſt Wilkinſon. 
Mich. 1 Geo II. 


— I the Treaſury-Chamber, the Judg- 


che Plintir © es Were moved on Behalf of the De- 
refuſes it, fendant, to have Money returned back 
proceeds to that was paid by him into Court : The 
nonfuited; the Caſe was this, the Defendant had 
Defendans brought Money into Court upon the 
cannot haveit ommon Rule, the Plaintiff would not 
accept of it, but proceeded to Trial, 
and upon the Trial was nonſuited ; 


and now the Defendant in regard the 


Plaintiff was out of Court by the Non- 


ſuit, prayed to have his Money back, 


producing the Poſtea, whereby it ap- 
peared the Plaintiff was nonſuited. The 


Judges 


Judges took Time to conſider, and af- 


vents, and therefore the Defendant 


Norret. 


bꝛought ints Court, 25 
terwards upon Sir George Cooke's produ- 
cing a —— he had 1 taken of 
a Reſolution in the like Caſe, the 
Judges were unanimouſſy of Opinion, 
that the Defendant by bringing the 
Money into Court had admitted that 
the Plaintiff was intitled to it at all E- 


could in no Caſe have his Money back 
again. Afterwards the Plaintiff brought On new Ac- 
4 new Action, and in Hal. 1 Geo. — 
the Court made a Rule for the Plaintiff to remain 
to have the Money if he thought fit, but on —_ 
if not that it ſhould remain in Court 
upon the common Rule in the new 

Action. Vide poſten, fo. 252. 


Rathbone againſt Stedman. 
Trin. 2 Geo. II. 
"HE. Defendant paid 63 J. into Money paid 


| back out of 
Court on the common Rule, the e che 


Plaintiff proceeded, and upon the Trial Pendant to- 


the Defendant had a Verdict. The De- wards Satis- 
fendant thereupon moved the Judges in G 8 


the Treaſury to have the 63 5. paid ving a Ver- 
dict. 


back towards Satisfaction of the Coſts; 
on hearing the Agent for the Plaintiff, 
the Judges ordered the Money to be 
paid to the Defendant, i 

| Dickins 


Dickins againſt Tallowin- 
Trin. 3 Geo. II. 


Plainif non- THE Plaintiff brought his Action, 


— Ado and the Defendant brought into 


brought into Court 98 J. 15. 3 d. on the common 


Court, new Rule, the Plaintiff would not accept 


Action a 3 
brought, it, but went on to Trial and was non- 


Leave to De- ſuited; afterwards the Plaintiff brought 


in a fh 2 new Action, and upon Motion by 


Som, and both Serjeant Raby the Court gave the De- 
Sums to re fendant Leave to bring into Court 6 5. 


in on th | Wn 
common Rule more than the Money brought in up- 


in — new on the firſt Action, and ordered that 


— the 6s. together with the 98 J. 15. 3 d. 
| brought in upon the former Action, 
ſhould remain in Court upon the com- 


251. 


Knapton againſt Drew. 
enn 
Borret. 

.1 24 Nor. C Erjeant Skinner moved to 

— Ly 4 14 46a 10/, out of Court, 
ſhall not be which had been paid in on the com- 
Def. mon Rule, the Defendant being dead; 
dant's Execu- but the Court ſaid that the Money be- 
tar. ing once paid in, belonged to the Plain» 
tift, and would make no Rule. 

4 Frampton 


mon Rule in this Cauſe. Yide antea fo. 


4 
1 
i 
1 
15 
* 
i 
. 
65 
| £3 
7 
2 
4 
: 
15 
1 
4 
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Frampton againſt Cooke. 
Eaſt. 6 Geo. II. 

Cooke. 5 
Udgment was ſet aſide on bringing Money paid 
1 20 J. into Court to attend the Event into Court to 
of the Verdict, the Plaintiff was Non- _— ** 
ſuited upon the Trial. Chapple and Eyre Verdict, paid 
mov d that the Money might be paid back Bead. 
to the Defendant. Delle and Skinner the Plaintitr 
for the Plaintiff, offer to pay Intereſt being Non- 
for the Money if it might be kept in — 

Court, the Defendant being poor. 
Cur, The Cauſe is gone, the Plaintiff 
being Nonſuited, and the Money 
was paid into Court in that Cauſe 
only, therefore it muſt be paid back to 
the Defendant, the Plaintiff ſhould 
have ſtood a Verdict, which on Circum- 
ſtances we might have ſet aſide on Pay- 
ment of Coſts, and then the Money 
might have been kept in Court ; ſubject 
wa mT -: 


Savay 


Mouev, . 


Ii s Ges II. 


254 


+ has HE Defendant obtained the 
noted Common Rule for paying Mo- 


Court and ney into Court, the Plaintiff would not 
GS ont accept it, whereupon -thE Defendant 
tale it out onPaid the Money into Court, and plea- 


went on, delivered the Iſſue, and gave 

Colts. Notice of Trial, but did not go on to 
Trial; and now Serjeant Chapple mo- 
ved that the Plaintiff might have the 

Money out of Court; Serjeant Eyre for 

the Defendant inſiſted, that by the 


not have the Money out of Court un- 


made a Rule for Payment of the Mo- 


ney out of Court to the Plaintiff, upon 
his paying to the Defendant / Coſts from 


Court. 


be ded the General Iſſue: The Plaintiff 
ſabſequent 


Words of the Rule the Plaintiff could 


til after the Verdi& : But the Court 


the Time of paying the Money into 


Davis 


%F 


. f Re ]ꝗ ,,,, 


777 tp Meri eo 
Tis \ : 2 
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Davis again} Manſell, Bart. 
- 1 2 I3 Geo. II. 
HE Defendant paid Money into Plaintiff pro- 
Court on the common Rule, the Sing after 


Plaintiff refuſed to accept it, proceed jus Toa 4. 


ed to Iſſue and gave Notice of Trial, lowetto*rake 


but afterwards moved that he might; be B. 
have the Money with Coſts to the Time u bi 
of the Rule, paying the Defendant his 32 
ſubſequent Coſts. Cur, Let the De- 


fendant ſhew Cauſe, afterwards ordered 


_ accordingly ; Prime for the Plaintiff; 


Hayward for the Defendant. 


Crookhay againſ} Martin: 
Eafter 9 Geo. II. 


Cooke. 


HE Defendant had paid 10 /. in- Money paid 

to Court on the common Rule, u b 
the Plaintiff died before Trial; Ser- back to the 
jeant Beſſield for the Defendant mo- Defendane, 
ved that the Money might be paid gar aus 


back to the Defendant; Serjeant Chap-Trial. 


ple inſiſted, that the Money belonged to 
the Plaintiff's Executor. Cur, The 
Payment into Court is an Admiſſion 
that the was due to the Plain- 
tiff, and therefore ought not to be paid 
back to the Defendant. 


L ” _* » James 


James againſ# Hoſey. 
Mich. 2 Geo. II. 


Cooke. 


— RA4y moved to pay Money into 9 : 
Au en al 1K upon all the Counts in the Decla- 
the Counts in ration 1 the laſt, and that to the 


— laſt he might be at Liberty to demur. 


lnſt, and to Upon Hearing Whitaker for the Plain- 


demur to that, tiff, the Court refuſed to let the De- 
_ fendant ſeparate the Counts in the De- 
claration, and ſaid if he would bring 
Money into Court, he ſhould bring it 
in upon the whole Declaration, and 
plead Non Aſſumpſit, for the Reaſon of 
making the Rule for Payment of Mo- 
ney into Court, was to prevent Vexa- 
| tion, and make an End of the Cauſe. 


Colebatch againſt Mackit: 
Mich. 4 Geo. H. 
Erjeant Chapple moved to bring 


Of paying 
Money into 105. into Court in Covenant, and 
— 2 © that the Plaintiff ſhould not proceed i in 


Non-Payment of a Poſt-Fine ; the Acti- 


on was brought upon a Covenant in an 


Indenture of Releaſe, that an Eſtate 
was free from Incumbrances, and a 


any Breaches in the Declaration, for. 


2 Breach 


1 
5 
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Breach aſſigned that the Eſtate was 
incumbred with a Poſt-Fine; an Affida- 
vit was read of the ſearching the King's 
Silver-Office, and there the Pre-Finc 
appeared to be 65. 8d. and the Poſt-Fine 
10% The Court ſhewed great Re- 
luctaney at making any Rule, becauſe 
it did not appear in the Declara- 
tion what the Sum was the Eſtate 
was chargeable with, and becauſe no 
ſuch Thing had been ever done be- 
fore, but ſaid becauſe it might poſſibly 
make an End between the Parties; 
and there was an Affidavit of Notice 
of the Motion, they would make a 
Rule to ſhew Cauſe. ts 


Dixon againſt Allen. 
3 Trin. 7 & 8 Geo. II. 


moved that the Defendant might Mo 


| yu for Rent; Ser jeant Hamwki us Leave tobring 
Court in Debt 


have Leave to bring 3 J. into Court, wee ning 


and plead Nil debet. Cur", Be it ſo, 
it is the common Practice, 


* Grove 


2. 


258 Money, & 


Grove an Attorney azainſt Ask. 


Hil. 6 Geo. II. 


Money not 
to be brought 
into Court to Court on the common Rule aſter 
after regula 
Judgment. 


Payment of Coſts, and that the Rule 
for bringing Money into Court might 


gular, we will put no Difficulty upon 
the Plaintiff, let the Judgment be ſet 
aſide on Payment of Coſts, and plea- 


ding the General Iſſue. Corber for the 
Plaintiff; Mazgkins for the Defendant. 


Cotton againſt Perks. 
Trin. 8 & 9 Geo. II. 
Thomſon. 


Coſts of pay- RY LE to pay Money into Court, 
the Defendant tendered the Mo- 


ing Money in; 
— ney to the Plaintiff's Attorney, who 
muſt be paid refuſed it; whereupon the Defendant 


3 oa General Iſſue; then the Plaintiff ac- 


dered and re« cepted the Money; and now a Queſti- | 


— tors on aroſe about the Coſts ſubſequent 
to the Tender and Refuſal. The De- 
fendant 


Udygment was ſigned for Want of a | 
Plea, the Defendant paid Money in- 


" the Judgment was figned ; Motion that 
the Judgment might be ſet alide on 


ſtand. Gur, As the Judgment is re- 


1 


by Defendant paid it into Court, and pleaded the 


bꝛought into Court. 
ſendant by the Refuſal being put to the 


26 


Charge of paying the Money into 


Court and Pleading. Cy”, The Coſts 
of paying the Möôney into Court, and 
of taking it out again, mult be paid by 

the Defendant, notwithſtanding the 
Tender and Refuſal, for though the 


Defendant tendered the Debt, he could. 
not tender the Coſts till they were 
taxed. Chapple for the Defendant ; 


Wrizht for the Plaintiff: 
| Scatral againſt Horton: 
Mich. 14 Geo. II. 


Borret. 


paying C 
for paying Money into Court, which 


Rule was read. Cur, We cannot grant che 


- 


Er jeant Aar moved for an Attach- Where the 
k) ment 1 the Defendant for not Flaistiff ac- 

olts taxed purſuant to a Rule 5 Ws 
common Rule 


Money the Plaintiff had accepted; the ue eg 


Defendant 


| IF {{ days the Coſts 
0 becauſe there is no po- pays the Colts | 


ſtive Order 
the Money, but if the Defendant doe 
not pay the Coſts upon Demand, the 
Plaintiff may proceed notwithſtanding 
the Rule, without applying to the 
Court to have it diſcharged. £m 


” 9 3 | Bowles 


or the Defendant to 455 . 
oes 
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Leave to 
plead double 
and to 

Money into 


mais 


Leave to bring 


Goods into 


| Money, &c. 


| Bowles againſt Wheeler. 


. Hil. 9 Geo. II. 
ous 


Erjeant Skinger for the Defendant 
moved for Leave to plead double, 


wo bring gig. Non Aſſumpſit, & Now Aſumpſit 


denied. #nfra Sex Annos, and to bring 5 s. in- 
to Court; oppoſed by Serjeant Urling, 
and denied by the Court, as contra- 


dictory. 


Cooke againſs Holgate. 
„. 
Thomſon. _ 
Rover for Houſhold Goods, Ser- 
jeant Draper moved for Leave 


Court denied, to bring the Goods into Court; the 


they being 
cumberſome 


Goods appearing to be many and cum- 
berſome, the Court denied the Motion, 

but made a Rule for the Plaintiff to 
ſhew Cauſe why he ſhould not accept 
the Goods and Coſts, 


Stephenſon 


cc 


; PPP. gr FRE LEBTT INT * 

"= = ES: * he N 5 8 ? "RIFE N 
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Attorney, and at the ſame Time gav 


bought into Court. 


| Stephenſon againſt Thomſon. 
a. 1} Ge IÞ 


"HE Defendant had got a Rule 
for bringing Money into Court, 
* he ſerved upon the Plaintiff's be b 


him a lea, and asked the Plaintiff's 


Attorney if he would accept the Mo- 8 


ney, to which he anſwered, I know 
my Client will not. The Defendant did 


not pay the Money into Court until 


after a Copy of the Iſſue was deli- 
vered to him; upon the Trial the 


Plaintiff did not recover ſo much as 


the Money brought into Court. The 
_ Plaintiff — to diſcharge the Rule 


for paying the Money into Court, be- 


cauſe the Money was not brought in- 


to Court before the Plea pleaded. 


The Court ſet aſide the Rule, and ſaid 


the Money ſhould have been brought 


into Court before the Plea was deli» 


vered. 


4 * 
>» 4 4 4 
% . y > 4 
* , 3 * 
ww * 4 4 q T 


Money to be 
rought into 
Court ſhould 


| = 


— = 
3 novo, Ml 
pay Money i A, 
to Court. 


bh Money, &e} 
Uſher and Others againſt Edmunds, 
Mich. 1 3 Geo. II. 

Borret. 

N O al Skinner moved that the De- 
fendant might be at Liberty to with- 

draw his ler of the General Iſſue, to 


plead the ſame de voy, and pay Mo. 
ney into Court; the Caſe was this, 


the Defendant had directed his Attor- 


ney to pay Money into Court on the 
common Rule ; the Attorney died be- 


fore it could be done, and his Clerk 
delivered the General Inde by Miſtake. 


Rule to ſhew Cauſe. | Aar for the 
Plaintiff. Cur, The general Practice 
is againſt the Defendant, but muſt be 


 diſbenſed with in Caſe of Age 
Let the Rule he abſolute. 


Money not to 
be paid into 
Court after 
regular Judg- 


ment. 


Burgeſs againſt Pallamounter- 
Mich. 1k Ged. II., 
Croke. 


2 Pelfeld woved that the 
Judgment in this Cauſe might be ſet 
aſide on Payment of Coſts, pleading the 
General Iſſue, Gc. and that the Defen- 
dant might be at Liberty to pay Mo- 
ney into Court on the common Rule. 
Cur”, The Defendant is not to be ad- 
mitted to pay Money into Court after 
a regular Judgment ſigned. 


Swan 
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N againſt PAT 
| Hil. 13 Geo. II. 
7 bomſon.. 


N the 28th of Nov. laſt Term, l 


the Defendant paid 2 J. 128, WF, _ la pie | 


into Court upon the common Rule and ded, Sum 
pleaded the General Iſſue. The Plain- on in- 
tiff refuſed to accept the Sum, and join d 
Iſſue. This Term Serjeant Aar mo- 

ved to amend the Rule by ſtriking out 

20. 125. od. and waking the Sum 

71. 12s. od. Rule to ſhew Cauſe. 
Boothe, for the Plaintiff, ſaid it was 
paying Money into Court, after a Plea 
pleaded ; quod Our” conceſſit, and there- 
fore diſcharged the Rule, ſaying it 
might introduce Tricks to try whether 
a Plaintiff will accept leſs than is duc, 


MPotions. 


Anonymus. 
Mich. 6 Geo. II. 


Nov. 10.0 'Erjeant comes this On a _— to 
Day to ſhew Cauſe againſt Gan, mates 
a Rule which was made on Serjeant be ſhewn on 
Girdler's Motion to ſhew Cauſe as Ve- m very Bay, 
ſterday. | kom Si. 
84 — 


264 


. Motiond, 
Per Cur, We cannot hear you, un- 
leſs you have given Notice that you 
would ſhew Cauſe this Day, or until 
the other Side come to make their Rule 
abſolute. You are too late and ſhould 


have ſhewn Cauſe on the Day ap- 


pointed. 


Wye againſt Wright. 
Mich, 6 Geo. II. 


On Service of 10 Nov. A Ffidavit of Service of a 


a Rule, the 
Original muſt 
be ſhewed 


Rule was, that a Copy 
was left with a Servant at the Party's 


then, and not Lodgings on Whom it was to have been 
wards. ſervd, that ſome Days afterwards the 


Party acknowledged that he had receiv- 
ed the Copy, and then the Perſon who 
ſerv'd it ſhewed him the Rule. 
Per Cur, This is not good Service, 
becauſe the Rule was not ſhewn to the 


Servant when the Copy was delivered; 


and though the Party acknowledged 


the Receipt of the Copy, yet when 


the original Rule was ſhewn to him, 
there was no Copy to examine it 


Ano- 
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Anonymus. 
Trin. 10 & 11 Geo. II. 


CErjeant Bootle moved for Leave to Motion on 


O juſtify Bail, after two Serjeants had Fer Days. 
moved for their Arguments, but the 
Court would not receive this Motion 


till the Paper was gone through. 


Mutual Debts. | 


Geale againſt Chapman. 
Trin. 5 Geo. II. 


Foley. 


PON the Trial of this Cauſe, In en ſetting 
the Defendant gave in Evidence Trial, 4 ; 


a Debt due for Rent from the. Plaintiff, lance be found 
upon ſetting off which there appeared be 5 
to be due to the Defendant 13 5. and ſhall have 
all this was ſpecially ſet out upon the Cob. 


Poſtea, and the Queſtion was, whether 


the Defendant ſhould have Coſts. 


Baynes for the Plaintiff; Darnal for the 
Defendant. Cur', Unanimous that the 
Detendant ſhould have Coſts, | 


Stevens 


266 Mutual Debts. 
Stevens againſt Loftin. 
Mich. 7 Geo. II. 
Simple Con- RROR in B. R. Debt on a 
1 Bond, Penalty 76 l tos. Con- 
off againſt a dition for Payment of 387. 5s. the 
Pecial Debt. Defendant pleaded that the Plaintiff was 
indebted to him in 70. and prayed to 
ſet off 384 55. Denied. 

1 Objection to the Plea. A Simple | 
Contract Debt can't be ſet off againſt | 
a Specialty Debt. = „% 0 

2 Ohjedtion. The Penalty is the Debt 

in Law,. and the Sum offered by the 
Plea to be ſet off is leſs than the Pe- 
nalty. IE Oh | 

For the Defendant. The Words of 
the Act for Setting one Debt againſt Þ|* 
another are, Mutual Debts, and the Þ|* 
fame in the Bankrupt Act, 5 Geo. 2. by 
which different Kinds of Debts are ſet 
off, and there would de a manifeſt In.: 

convenience, if not ſo in this Caſe. Pay 
ment of a Debt is pleadable by the A& |} 
for Amendment of the Law, and this 
Tender is a Payment within the Sta- 
tute. | 5 
For the Plaintiff. In an Action on 
a Bond the whole Penalty muſt be re- 
covered, and that is the Debt in Law, 


the Sum offered is leſs than the Debt. 
| Hardwick 
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Mutual Debts; 


Hardwick Ch. Juſt. I am very un- 


willing to give apy Opinion that an in- 
ferior cht may be fet off inſt a ſu- 


perior Debt, 


me; and I think this Plea, which is 


ſetting off a leſſer Debt from a greater, 
viz. the Penalty which is the Ped in 
Law, is a bad Plea. Judgment for the 


Plaintiff. 3 Lev. 368, and 225 Bank 
and Morice. 


Brown againſt Holl chat 
„ 


Al it comes directly in 


Judgment before us. But here the ſe- 
cond Exception is much ſtronger with 


— . "4 
* 
pi 


EBT for Rent upon an IndentureDevt of an 


inferior Na- 


of Leaſe, the Defendant plcads ture cannot 


that the Plaintiff was indebted to him be pleaded to 
by Note, the Plaintiff demurs. Cu, per 


of a 
or Na- 


A Debt of an inferior Nature cannot ture. 


be pleaded to a Debt of a ſuperior 
Nature, and ſo it has been determined 
in this Court. Trin. 5 & 6 Geo. 2. 


K emys v. Betſon. Curtiſos & Minor, 


Mun & Osbatdifton, Mich. ) Gee. 2. 


 Lofiin v. Stevens. judgment for the 
an | 7 


Shipman 


8 Mutual Debes.: 


Shir ;pman. Kant Thomſon: 
Mich. 11 Geo. II. 


Caſe by Exe- THE Plaintiff was ſurviving Exe- 
rived by J. cutrix, and proved the Will, the 
Defendan Defendant after the Death of the Te- 
_ . due ſtator reteived Rents that were due to 
I Lit. Time, the Teſtator in his Life-Time. — 
the Defendant * The Plaintiff ſued in her own Name, 


—_— and not as Executrix, for Money had 
from Teftator, and received to her Uſe. - 


The Defendant ſet off a Debt due to 
1 from the Teſtator. 9 
Whether the Plaintiff ſnould 
a have named herſelf Executrix ? 
Ref. It is right in her own Name, 
- Where the Cauſe of Action aroſe after 
the Death of the Teſtator, the Execu- 
tor muſt ſue in his own Name. If the 
Plaintiff had named herſelf Executrix, 
ſhe ſhould not have been excuſed from 
Coſts. 1 Salk. 27, 207. Jenkins E. 
Ux. v. Plume, 6 Mod. 9g 3. Cartb. 33 5 
_ v. Stevens. - 
If the Defendant can ſet off 9 
Ro He cannot, for if the Statute 
was to be extended to this Caſe, it 
would let in Fraud, and enable Exe- 
cutors to pay the Aſſets of Teſtators in 
Diſcharge of Simple Contract Debts, to 


the — of Creditors, by Specialty. 
Notice 


: * # '* 4 — 
$ — 1 1 » 4 1 4 FF "0 2 A 


Notice. 


FBuckſom, Leſſee of Pellow, againſt 
Pellow. Mich. 5 Geo. II. 
Cooke. . , ; 4337; | 
Etermin d per Curiam, that where Where a 
a Term's Notice is neceſſary, to Hrn Nor | 
be given, the Notice muſt be given be- ry it muſt be 
fore the Eſſoin-Day of the Term. given before 


theEſſoin-Day 
of the Term. 


= Nader, 


2 Moon againſt Moon and Others. 
Mich. 6 Geo. II. : 
Cooke. 9! VIA 
Erjeant Chapple moved, 1. That an Of making 
O Order made by Judge Price might ag Or 
be made a Rule of Court ; and 2. 'That Court, and 
Service of the Rule at the Party's Houſe the Service 
might be deemed good Service, ande“ 
produced a full Affidavit of Endeavours 
_ uſed to ſerve the Party, without Effect. 
Cur, This is a double Motion and can't 
be granted. Let the Party ſhew Cauſe 
why the Order ſhould not be made a 
Rule of Court, which Rule was after- 
wards 


DOzꝛder. | 
wards made abſolute, and then the Ser- 
jeant moved upon the ſame Affidavit 
that Service of the Rule at the Party's 
Houſe might be deemed good Service. 
Cur', The Affidavit appears to have 
been ſworn before the Rule was made, 
and no Endeavours appear to have been 
uſed to ſerve the Rule: Motion denied. 


Outlawzy. 


Manghen againſt Graham. 

* Hil. 3 Annæx. 

_— { YNUtlawry reverſed after ſeveral Ca- 

— pias's Utlegatnm ſued out, and 

tum, ſhall onthe Defendant taken thereon at the 

| Cen Plaintiff s great Charge. Ruled by all 
| Exigent only, the Judges in the Treaſury (upon Mr. 

| the reſt tot- Prothonofary Cooke's Certificate) that 
bent. the Defendant ſhall only pay the Coſts 


| do the Exigent, and that the ſubſequent 
| 
| 


— 


———_ Coſts ſhall attend the End of theCauſe, 
1 into the Ex- but admitted that if the Outlawry had 
w_—@& cheque, or been ſent into the Exchequer, and any 
if El ce Levy made, or Leaſe granted, that then 
the Defendant ſhould pay the Plaintiff 
all his Coſts. 1551 29 


* 


2 ids Ver 


DE 


wh et dg OO WO OP ©) 


fendant ought not to have been outlaw- 


. 
| Outlawpy: 
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Ver againſt Cawley. 
Trin. 2 Geo. I. 


AN Outlawry being — the Plaintiff can't 
Defendant ſigned a Non Pros for Pen goon 


Want of a Declaration, the Plaintiff lawry rever- 


moved to ſet the Non Pros aſide, inſiſt- fed. 


ing that he could not loſe that Writ, E 1 
which by Reverſal was become void, Gowns Te, 1 


and for this Reaſon the Non Pros was for Want of a 


ſet aſide; and it was ſaid that where Declaration. 
the Platntiff does not declare within 


two Terms after Outlawry reverſed, the 
Defendant may give a Rule to this Ef- 


fect, 072. that unleſs the Plaintiff de- 


clare in the Cauſe within four Days af- 
ter Notice of the Rule to him or his 
Attorney given, he ſhall pay to the De- 
fendant or his Attorney Colts, to be 
taxed by the Prothonotary, See the 
Rule, Trin. 33 oe) 2. 


Carvil againſt Manby an Attorney: 


Mich. 5 Geo. 


dant, and ar. had theveon 0 Evo 7 
the Plaintiff then procceded to outlaw © by 


pas Urlegatum. Agreed that the De- 
ed, 


Outlawzy, 


ed, becauſe the Judgment is by Bill and 
not by Original Writ. Therefore let 
Noa Defendant be diſcharged out of Cu- 
Ye 


Pindar againſt Saunderſon. 
Mich. 2 Geo. II. 


Landlord ſhall O TION by a Landlord that out 
not be paid a of Goods taken upon a Capias 
3 Utlegatum, the Sheriff might pay him 
taken on a à Years Rent, purſuant to the Statute 
Capias Utle- 8 Anne, c. 
Sam. The Doubt was whether a Capias 
_ Utlegatum was within the Statute, the 
Court upon hearing Webb and Girdler 
for the Landlord, and Corber for the 
Plaintiff held the Capias Utlegatum was 
within the Exception of the Statute, and 
.had been ſo GE 715 in B. R. Eden 


Pots RS voyce. 
Hil. 3 Geo. II. 


A viſble Per. Mo TION that the Plaintiff might a 
ſon outlawed, reverſe an Outlawry at his own 


8 Expence, the Defendant living in Ey 


fon, and ri- to the Plaintiff's Knowledge, and was 
dingarmed. vilible there, and yet outlawed in Lon- 
don. Raly for the Defendant. Rule 


to ſhew Cauſe. Uylin for the Plaintiff, 
2 ſhewed 


. I. RR. OB 


i. 0 A” 


 Outlawzy: 
ſhewed for Cauſe, that the Defendant 


reſcue Juſtices, ſaid he was well out- 
lawed ; Chief Juſtice' contra. Denton 
abſent. 


. } D 
| 
| 


— 
. 


Paterſon 42 
Mich. 6 Geo. II 
11 N , 


Outlawry, on Pretence 


: ” 1 3 2 i 6 
= * 


7 


was a- deſperate, Man, and rode about 
armed with Piſtols, and told the Plain- . 
tiff that he abſconded. Price and For- 


* 
. G 


'OTION to Mag oth an Dells 
who abſcond- 
ed, outlawed 


that the Defendant appeared publick- in the fiſt In- 


Plaintiff had ſued him to an Outlaw- 


ly in the firſt Inſtance, without endea- 


vouring to get him arreſted on the or- 


dinary Proceſs; it appeared fo the 
Court that the Defendant had abſcond- 


ed Years together, and therefore it was 


; held, that there was no Need to take 
but the other Eroceß, for that it would mY 


be i in vain. 


ly and never abſconded, and that the ſtance. 


Denton 1 1 in Ka „ Bench they = 


never inquire farther, - whether. the 


Defendant abſconded or not, and ne- 

ver ask if he was outlawed in the firſt 

5 lame. | | | 

_ Car, The Outlawry is regular, and 

| not like the Caſe which happened the 
- one Day, where it appeared that the 

- 26h Defendant 


174 Outlam r. 
| Defendant, who was outlawed in the 
1 Inſtance, was a vitidle e 


Fort 5 Eyre. | 
co. . Hh 8 Ceo. Ih. - 
| Cooke. | 
9 OTION to ſet aſi de an __ 
he being with- lawry, becauſe the Defendant was 


in a in a pivileg a viſible Perſon, the Plaintiff wore that 


the Defendant lived within the Ver erge 

of the Court, and that he could not 

tain Leave to arreſt the Defendant, 
notwithſtanding he had applied to the 


poſe. 


Peach again dae : 
Mich 11 Geo. II. 


No —— Ea, Kras 
— necellary E pearance be neceffary to be enter 
— Fre Exigent before a Superſedrat de 


on ſuing out 


a Superſedeas made out. Cur” It is not a of 


£4 "A 
perſedeas is am Appearance c ok kkelf. 
34 II ai 40: Bw SELF bf & £6 

ef 222, 3. Ys d 

* 

a yas 354 
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Board of Greenchth for that Pur- 


queſtioned: whether an Ap 


SS AS nm Aa. 


* rr 


—B | ts AO 


tion to ſet aſide the 


Sana 9 


Harch men in W yat. 
Hil. 1 . II. 


Erjrant Bootle moved that the Ont- Proclamation 
J lawry might be reverſed, and ſet g nt 
aſide, becaufe the Proclamation was not 
fled with the Cuſtos Brevium. Rule 
to ſhew Caufe. Eyre for the Plaintiff. 


| Thomſon. 


, It is not neceflary that the Pro- 
| chumation be actually fed with the 


Cuftos Brei; if it be returned by 
the Sheriff i it is ſufficient. 


* 


of % 


Higgins, ddr of Higgins, 
[9 


Be 5s Stewart, f Ges . | 
een H 4 Geo II. 
Cole... | 


BBT nia Bid; ader 
Y oa . 


nt ſig Or 


ea, 6fi' Me“ Sben demand- 
he Judgment ; it ap- by bis A- 
peared that the Defendant's Agent * | 
Toun had demanded Cyer of the Bond, 

and the Plamtiff's Attorney had given 

Oer to tho Defendant himſelf, O was 


an Attorney, but was not ſuedas an At- 


torney. Cur » Ojer ought to have been 
n 1 2 | given 


276 Over. 


given to the Agent, therefore let the 


Notice of Judgment be ſet aſide. The Court al- 
Trial or In- ſo declared that all Notices of Trial, 


— 5 or of executing Writs of Inquiry, ought 

corney, if to be given to the Attorney or Agent, 

known. jf known; but if the Attorney or A- 
gent be not known, theſe Notices may 
be given to the Defendant himſelf. 


N. The Way to find out where an 


Attorney lives, as expected by the Court, 
is to inquire at the Office of the Hla- 
er of the County, or at the Seal- Office, 
or of the Prothonotary. 588-8 * 


Champion againft Budd. 
Hill. 5 Geo. II. 
Cooke. . | wo Bn g (623210 0 
Debt on Bond HIS was an Action of Debt, up- 
fs on a Bond given for the Perfor- 
des, Plaindirmance of Articles, Judgment was ligned 
2 rfor _ of a Plea ;. the Defendant 
Arte, moved that the Judgment might be ſet 
Us * aſide; becauſe 90 had demanded Oyer of 
the Bond and Articles, and the Plaintiff 
had only given Oyer of the Bond. Cur, 


The Plaintiff is not obliged to give Oyer |! 
of the Articles, he is only obliged to 


give Oyer of the Deed he declares up- 
. * in the Caſe of Jeton v. 
—— DAR. 
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Over. 


Grant, Bart. againſt Beer 
Mich. 6 Geo. II. 


TJ Azwhyns and Wane Gerijennts, mo- Oyer of a of an 


war's that the Plaintiff might give ene 


Condition of a Bond, for Payment of 
14000 / Rule to ſhew Cauſe, afterwards 
made abſolute. | 

N. The Plaintiff is not bound to give 
Oyer of any Thing but the Deed he de- 


3 clares upon, unleſs by Special Rule of 


Court. 


Hampton againſt Partrid e. 
Trin. 5 & 6 Geo. II. 8 
Choke. 


8 Chapple . for L Oyer of a 
to ſign Judgment, notwithſtanding 5553 of a 


the Defendant had prayed Oyer; it Bee 


appearing by Affidavit that the ee 


Deed was in the Defendant's Cuſtody. 
Cur', Let the Defendant ſhew- Cauſe 
why Oyer of a Copy ſhould not be as 
effectual as Oyer of the Deed itſelf. 
Darnal ſhewed Cauſe, and produced 

an Affidavit that the Defendant had not 


the Deed, tho' he had had it formerly. 


Rule made abſolute. Q. 4 
T3 Hartley | 


ned 
Oyer of an Indenture mentioned in thea B Bond. * 
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Too late to 
demand 

er after 
Rule to 
15 out. 


Oyer, wet 
Rule e p 
out, denie 


* 
* 


Plaintiff. 


Oper. 


Hartley Again Varley. 

Hi. 7 Geo, II. 

Cooke. | 
EBT on a Bond, Motion for 


Ojer ; it appeared by Affidavit 
that che Bedenke lived in Tor, and 


that before the Deſendant's Attorney 


could get Inſtructions from his Client, 
the Rule to plead was out, and a Plea 
had been demanded; the Defendant's 
Attorney demanded Oyer, which the 
Plaintiff's Attorney refuſed to give him. 


The Court refuſed to make any Rule. 


Har grave againſt Cooke. . 
Trin. 13 & 14 Geo. II. 
Cooke. 
EBT on a Bail- 


d laid in 


pee ' Northumberland : after the Rule 


for pleading was out, the Defendant 
craved Oyer, the Plaintiff denied it, Mo- 
tion for Oyer. Cur, We can't grant it, 
we muſt abide by our Rule. Prime 
for the Defendant, Draper for the 


o_ EY 


Pauper 


1 


— — _ 


_ Panper. 


Anonymus. 
Eaſter 8 Geo. II. 


H E Defendant was admitted to A Defendant 
2 defend in Forma Pauperis, anno be 
Verdict was given for the Plaintiff; it 1 
was inſiſted that the Prothonotary ſhould ris. 
not allow Coſts, becauſe the Defendant 
was a Pauper : A Motion was made 
in the Treaſury for Directions to the 
Prothonotary to allow the Plaintiff his 
Coſts; and it was inſiſted that a De- 
fendant could not be admitted to de- 
fend in Forma Panperis ; upon reading 
the Statute 11 H. 7. c. 12. the Judges 
were unanimouſly of Opinion, that the 
Statute did not extend to Defendants, that 
the Defendant could not defend 7 
Forma Pauperis, and that therefore Coſts allowed 
3 the Prothonotaty ſhould allow the. we 
3 Plaintiff his Coſts. Mr. Clarke, Secon- had been ad- 


dary of the King's Bench, had been mined wide | 


conſulted as to the Practice in that Court, pauperis. 
he faid he never knew a Defendant 
admitted in Forma Pauperis. Secon- 

dary Barnes faid, that when he lived 
Es + - with 


Pauper. 
with Judge Tracy, the Judge had been 
often applyed to, to admit Defendants 
to defend in Forma Pauperis, but had 
always refuſed to admit them. 


Plea. 


| Knight againſt Lazenby. 

= | Dogget againſ} Hawes. 
r 

Demand of [H E Court held that all Demands 

1 den Vi. L of Oyers and Pleas muſt be in 

ing. Writing. E 
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Reed againſt Brown, Widow and 
Adminiſtratrix. Eaſter 5 Geo. II. 
—_— | 


8 8 Eyre moved that the Judg- 
ut ment in this Cauſe might be ſet aſide 
Plea, &. for Irregularity in not demanding a 
muſt be e Rejoinder. Darnal for the Plaintiff, 
Auomey in The Caſe was this: The Defendant's 
the Country. Attorney who lived 30 Miles off in 
Eſſex, left a Plea in the Office in his 
own Name without writing who was 
his Agent. The Plaintift's Attorney 
who lived likewiſe in the Country, 
wrote the Defendant's Attorney Word, 
that a Replication was left in the * 
| ut 


_ - 281 
but did not demand a Rejoinder. The 
Plaintiff's Agent in Town did not know 
who was the Agent, the Defendant's At- 
torney at preſent employed, but knowing 
an Agent he had employed in another 
| Cauſe, he demanded a Rejoinder of 
him. Sir George Cooke and Mr. Borret 

3 being asked what was the Practice of 
the Court in ſuch Caſes, ſaid, if the 
Country Attorney had no Agent in 
Town, the Plaintiff's Attorney or Agent 
muſt (though it was very hard) make 
a Demand of a Plea, Gc. of the Country 
Attorney himſelf; whereupon the Court 
declared this Judgment to be irregular. 


Taylor againſt Lawſon. 
Mich. 9 Geo. II. 
_ Borret. | : 
OTION to ſet aſide a E Plea tho wick 
A Plea had been delivered in "= wie 
the Country, with a Notice of Setting delivered in 
off a Debt at the Trial; both the Attor- Town. 
nies lived in the ſameTown. Chappleſaid 
that in ſuch a Caſe as this, 'twas reaſona- 
ble to allow Pleas to be delivered inthe 
Country, becauſe the Notice of the Set off 
muſt be proved at the Trial. Eyre ſaid 
if this Diſtinction was to prevail, it 
would deſtroy the ſettled Practice of the 
Court, becauſe then all Pleas would 


* „% ew. + oe 3 


© quir ing 4 Ser- 


282 | Plea. - 
be delivered with Notice of Setting off, 
whether inſiſted on at the Trial or not; 


beſides the Inconvenience complained of 


might be remedied by a Counſellor's 


Clerk ſeeing the Plea with Notice de- 
livered. Cur, (Chief Fuftice and Den- 
ton abſent) Let the Judgment be ſet a- 
fide, and the Coſts attend the Event of 


the Cauſe. 
Anonymus. 


Mich. 1 Geo. II. 
; 1 HE Judges in the Treaſury de- 
clared, that if a Plea which 


If a Plea, 
which ought 


I or ought to have a Counſel's Hand be de- 


an Affidavit livered without, or if any Plea which 


— 2 ought to have an Affidavit annexed be 
out, the Plain- delivered without, the Plaintiff may 7u- 


tif may ſign ſfanter ſign Judgment, as if no Plea had 
Julgment. been delivered, without any Applica- 
tion to the Court for Leave. 


Upton againſt Pulleine. 
Mich. 1 Geo, II. 
Foley. TT 
Pleas not re- PB liner moved to ſet afide a Judg- 


jeant's Hand. 


Raby o ppoſed this, and all the Serjeants 


El wee — Sir George — Pro- 
thonotary, 


ment ſigned the Plaintiff, for 
Want of a 2 s Hand to the De- | 
fendant's Plea; the Plea was per minas. 


2 


| plea. 


thonotay; reported that it was not ne- 
ceſſary to have a Serjeant s Hand to 
theſe Pleas (1. / 


| Cempernit ad diem, Per Minas. 

Son Aſſault, _  Soherit ad diem, 
Plene adminiftravit, Ne unques Exec, 
Riens per diſcent. Infra taten. 
Nul tiel Record, 


Foley and Borret, Prothonotaries, 
declared themſelves of the ſame Opini- 
on, and informed the Court, that thoſe 
Pleas were not taken to be ſpecial 
Pleas, and that they were paid for 
them as common Pleas, which the 
Court accorded in, and fet alt de the 


Judgment. 


Mich. 8 Annæ. 
REgwa Generalis, on a ſpecial Ca- when the 
pias, returnable ou Menſ. Mich. Defendane 


or Tres paſc. the Defendant ſhall plead 2 2 
ndilate. 6 
Baſſet againſt Ebden. 
Trin. 10 Anne. 


UT E given 18 May infra 8 Days, pays to vl 
R 1 9 ſign d the 26th, agreed Nur 


ox totam ann. that the Day on 
wy Which 


Plea; 


which the Rule was given ſhould be 


accounted as one, and therefore the 
Judgment was well ſigned. | 


Brome againſ# Woodward. 
--........ 3 eco. IL 
8 PO SH "= 
judgment OTION to ſet aſide a Judg- 
can't be ſign d ment for Irregularity ; the Irre- 


_— agg gularity complained of was, that the 


Day after the Judgment was ſigned the Morning 
Rule to Plead after the Rule to fan was out. 
Whereas the Plaintiff was not inti- 
tled to ſign his Judgment, until the 
Afternoon of the Day after the Rule to 
plead was out. Judgment ſet aſide. Che- 
ſyre for the Plaintiff; Darna for the 
Defendant. e 
Pleydel againſt Carter. 
Eaſt. 5 Geo. II. 

_ Borret. — | | 
Jedgment Medne lth ON a Rule for the 
22 17 Ho Defendant to ſhew 
Demand of a Cauſe why a Non Pros irregularly ob- 
Replication. tained ſhould not be ſet aſide with Coſts. 

The Caſe was as follows. = 
The Defendant being arreſted on a 
Capias returnable Oct ab. Hilar. re- 
moved himſelf by Habeas Corpus to 
the King's Bench Priſon ; the Plaintiff's 
Attorney delivered to him there a De- 
claration in this Court, but 3 8 
is 


1 
3 


Plea. 


upon which the Defendant was brought 
into this Court, and a Declaration de 


novo (verbatim the ſame as the former) 


was delivered to him by Mr. Secon- 


1 dary Thomſon, who gave him Notice 


to plead in Time, or that Judgment 
would be ſigned againſt him; and then 


the Defendant was committed to the 
Het: The Defendant removed him 


ſelf again by Habeas Corpus to the 


King's Bench Priſon, and then plead- 


ed the former Declaration as a Lis 


pendens for the ſame Matter, and gave 


a Rule for the Plaintiff to reply. On 
the 2d of May the Rule to reply was 
out. On the zd of May in the Eve- 


_ _ "JR 
| his Miſtake brought a Habeas Corpus, 


ning, Thomas Fenkins, the Defendant's 


Attorney demanded a Replication, and 


the next Day, 4th of May, at Nine in 


the Morning, ſigned a' Non-pros, ſued 
out a Superſedeas to the Marſhal of the 
King's Bench, and before 10 o Clock the 


Defendant was diſcharged out of Cuſto- 


dy: The ſame Day about Noon Mr. Serie 
the Plaintiff's Attorney tendered a Repli- 


cation, but the Defendant's Attorney told 


him he had ſigned a Nor-pros, and there- 
fore would not accept the Replication. 
Cur, Let the Non-pros be ſet aſide 
with Coſts, and let Mr. Jenkins the 
Defendant's Attorney ſhew Cauſe on 


Friday 


286 Dea. 
Fr iday next, 4 an Attachment ſhould 
not go againſt him. 

Mr. Fenkins immediately put in Bail 
for the Defendant, and ſurrendered him, 
and on Friday the 19th of May ſhew- 
ed for Cauſe, that the Defendant was in 
the Cuſtody of the Warden of the Feet. 
Whereupon the Court diſcharged the 
Rule for an Attachment without Coſts. 


Biddleſton againſt Acherley. 
| Eaſter, 4 Geo. II. 
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| Cooke. 
= Defendant Greed by all the py in the 
* — Treaſury that if the Defendant 
"1 — — .plcads in Abatement, he muſt plead 
* afer Declarz within four Days after the Deelaration 


8 delivered, or Notice of the Declara- 
tion left in the Office, and ſo it was 
ſettled by the Court, Poſe. 8 Te. 1. 
in the Caſe of Birch and Fryer, amen, 
0. 3. produced by Sir (reorge Cooke 
and Fey, Prothonotaries. In the 
principal Caſe the Declaration was de- 
: livered en the Eighth of Febrnary, and 
the Plea- in Abatement on the Four- 
teenih of February; the Plaintiff ſigned 
Judgment, which was held to be regular. 
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1 Nie "Herne, 


mm == 


Herne, One, Ve. . Chapman. : 
| Mich. F Geo. II. 
Borret. 
8 Eyre moved to ſet aſide a cy 


' k.) Judgment; the Defendant had procu- Order for 
red 7 gs Order for Time to plead till Time to plead 


| Monday, and on Txe/day Morning the _ — 


Plaintiff ſign d his Jadgment for Want can't be fign'd 
of a Plea; and the Queſtion was, whe- 3 | 
ther he ſhould not have ſtayed till the bn. 
Aſternoon. Upon hearing Chapple for 
the Plaintiff, the Court Aal that the 
Defendant had all Monday to plead in, 
and the Judge s Order for Ti ime to 
plead, only enlarged the Time of the 
Rule to plead, and the Plaintiff could not 
ſign his Judgment in any other Manner 
than he ſhould have done in Cafe it 
had been a Rule to plead, and there- 
fore the Plaintiff ſhould not have fign'd 
his Judgment until T neſday in the Al- 


ternoon. 
l Fer Sanft Mathews, 
6 Geo. II. 


[gen delivered ta the Defen- Defendant li- 
| dant's Attorney; the Defendant ving abore 20 
lived above 20. Miles fromi Loudon: 9 
The Queſtion was, whether. the Deſen- Days to 
dant ſhould have 8 Days Time ton 


plead 
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288 Plea. 
plwGkẽbͤad after the Declaration delivered, 
or only 4 Days. On reading the Rules 
of Mich. & Paſc. tertio Geo. 2. the 
Court ſaid the Defendant ſhould have 
8 Days, and ſet aſide the Judgment 
: ſigned on the fifth Day after the Rule 
cdo plead was given. N. The Decla- 


ration and Rule were given on the 


ſame Day. Hazwkins for the Plaintiff; 
Urin for the Defendant. © 


Mathew and his Wife, Admini- 
ſtrators, againſt Stone. Trin. 
6 & 7 Geo. II. e | 


* 


After Impar- | YEclaration filed in Hilary Term, 
but Notice of it was not given 
_ _ till er Term. An Appearance was 
Cauſe. enter d on the Eſſoin-Day of Eaſter- 
Term. A Rule to plead was given on 
the firſt Day of Trinity- Term, and 
Judgment was ſigned for Want of a 
Plea on the fifth Day in Term. Chap- 
ple alledged, as the Declaration was 
entered of Hilary Term, and the Ap- 
pearance not entered till the Eſſoin- Day 
of Eaſter- Term, the Proceedings were 


”  _ Irregular; but the Court ſaid they were 
| regular: It was then inſiſted, that this 


being « Country Cauſe, the Deſndant 


F 


ought 
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3 Plea 

ought to have had 8 Days Time to 
plead in Trinity-Term, but the Court 
ſaid that after Imparlance four Days 
were enough; on Proceſs returnable the 
firſt or ſecond Return of the ſame Term, 
there ought to have been 8 Days. 
Then the Defendant moved that the 
Judgment might be ſet aſide on Pay- Money not to 
ment of Coſts, pleading the General Iſ- . Proven 
ſue, &c. but that the Defendant might after a regular 
be at Liberty to bring 105. into Court Judgment. 
on the common Rule. The Court ſaid . 
after a regular Judgment they would 
not allow the Defendant to bring Mo- 
ney into Court. Belfie/d for the 
JJ. 


Lazenby againſt Bradley. 
TW 
7 + ESR Ds 
HE Defendant lived above 40 Defendant 
Miles from London, and was living above 
| ſerved with a Copy of Proceſs return- London, — 

able the firſt Return of the Term, and ferved with 

appeared by Attorney; and now the 9 
Queſtion was whether he ſhould have Days Time to 
4 Days or 8 Days Time to plead. plas 
Chapple for the Plaintiff ; Vynne for 

the Defendant, The Court held that 

the Defendant ſhould have 8 Days Time 

to plead, ; 


U Went- 


290 dies. 


Wentworth, Bart. againſt Huſtler, 
Widow. Trin. 13 Geo. II. 


Borret. 3 
Peremptory C'TION of Waſt, Serjeant Dra- 
Rule to plead per moved that the Judgment in 


— this Cauſe might be ſet aſide, being 
| ſigned contrary to an Agreement: He 
alſo inſiſted upon an Irregularity, for 
that the Plaintiff had not given a peremp- 
tory Rule to plead, which he ought to 
have done. Rule to ſhew Cauſe. 
Skynner for the Plaintiff inſiſted that 
this being a mix'd Action, a peremptory 
Rule to plead was not neceſſary. The 
Court gave no Opinion, the Parties a- 
greeing to try the Cauſe at the next Aſ- 
ſizes; but all the Prothonotaries thought 
a peremptory Rule was neceſlary. 


Taylor againſt Stockham. 
Mich. 7 Geo. II. 


Cooke. | 575 
When Time 2 , 6 

> Ettled that if a Judge gives Time 
— need to plead till the firſt Day of the 


not gve = ſubſequent Term, when the Time is ex- 
poired, the Plaintiff in Default of a 
Plea may ſign Judgment without gi- 
ving a new Rule to plead. CHapple 
_ the Plaintiff ; Eyre for the Defen- 
br ag = 


7 Dawſon 


3 Eo DA. 


mm = 
Dawſon againſ} Garth. 
Eaſter 10 Geo. II. 
Borret. 


1 HE Defendant obtained a Judge's No Occaſion 


| : for a Rule to 
Order, that Proceedings upon the 5 


Bail- Bond ſhould be ſtayed upon Pay- the Defendant 


ment of Coſts, receiving a Declaration is bound to 


in the original Action, and pleading the 9-0 uM 


General Iſſue. The Plaintiff ſigned 
Judgment for Want of a Plea, without 


giving any Rule to plead. Serjeant 


Agar moved that the Judgment might 


be ſet aſide. Rule to ſhew Cauſe. 
Skynner for the Plaintiff, The Queſti- 
on. was, whether as the Defendant was 


by the Judge's Order bound to plead, 


it was neceſlary to give a Rule. Cur 


(Chief Juſtice abſent) there was no Oc- 


caſion to give a Rule, the Judge's Or- 


der has diſpenſed with it. 


Belſhaw againſt Porter. 
Mich. 7 Geo. II. 
Vorret. 


HE Defendant took out a Sum- Jadgment 
| = ; 8 | ſigned, tho 
moved that the Venue might be chan- Time to plead 


2 3 „7. a as not diſ- 
ged, and obtained a Rule Af, which angel. 


Rule on ſhewing Cauſe was diſchar- 
_ ged, the Afﬀidavit being inſufficient ; the 


1 Plaintiff 
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Plaintiff as ſoon as the Office was open 
in the Afternoon of the ſame Day, ſign d 
Judgment for Want of a Plea, though 
the Summons for Time to plead had not 
been diſcharged, and for that Reaſon 
the Defendant moved that the Judgment 
might be ſet aſide. Cur, The Defen- 
dant by moving that the Venue might 
be changed, relinquiſn'd the Summons: 
The Judgment was regularly ſigned. 


Whitehead againſt Shaw. 
| Mich 10 Geo. II. 
Borret. | 


8 FT ER the Rule to plead was 
Time to plead out, the Defendant took out a 
after Rule out, Judge's Summons for Time to plead, and 
— ſerved the Plaintiff with it; but the Plain- 
tiff notwithſtanding ſigned Judgment. 
Cur”, The taking out this Summons after 

the Time to plead was out, was an Im- 

poſition in the Judge, no Proceedings 

were thereby ſtayed ; the Judgment is 
regular. Wright for the Plaintiff ; 
_ Bootle for the Defendant. 


Ottiwell againſt Death. 


Trin. 10 & 11 Geo. II. 
Thomſon. 


| Summons for fOTION to ſet aſide a Judg- 
ime to plead | * 
= Rule is ment which was ſigned pending 


out no Stay of the Lord Chief Juſtices Summons for 
Proceedings. "= J Time, 


Time to plead ; it was inſiſted for the 
Plaintiff, that the Sammons was taken 
out after the Rule to plead was out, 
and therefore could not ſtay the Plain- 
tiff from ſigning his Judgment. The 
Court held that regularly a Summons 
for Time toplead could not be taken our, 
after the Rule to plead was out ; and that 
if ſuch Summons was taken out and ſerv d, 
it ſhould not ſtay the Plaintiff s Proceed- 
ings, and therefore held this Judgment 
to be regularly ſign d. Do d for the 
Plaintiff ; Price for the Defendant. 


Hickman againſt Waller. 
Mich. 7 Geo II. 
Thomſon. 
OTION by Serjeant Ur/in to q 
. ſet aſide a Judgment with Coſts, rg 


time to plead, 


the Plaintiff's a the Delt Clerk ho Mater 


had agreed that the Defendant's Attor- bound by it. 
ney ſhould have the next Day to plead, 
the Maſter (who knew nothing of the 
Agreement) ſign d Judgment in the Af- 
ternoon of the next Day. Rule to 
ſhew Cauſe. Eyre for the Plaintiff. 
— Cur), This is the Maſter's Agreement, 
although only made by the Clerk; for 
it is to be preſumed that he had his 
Maſter's Order ; therefore as the Judg- 
uy ment 


294 Plea. 
ment is ſign'd contrary to the Agree- 
ment, Let the Rule be GW, with 


Coſts. 


Craven againſt Aiflabie. 
The Same againſt Anderton. 
Mich. 9 Geo. II. 
Thomſon. | 


Plaintif may (OErjeant & ynner moved that the $ 
1 Judgments obtained in theſe Ccau- 
gular Judg | 2 
ment, and ſes might be ſet aſide for Irregularity. 9 


ve anew The Caſe was this, the Plaintiff enter- 
ule to ple cad, 


3 5 TTT 
FFF c bf RE TR df EE 


'ed Appearances for the Defendants, and 
gave Rules to plead before he had given 
Notices of the Declarations in the Coun- 
| try ; the Defendant's Attorney being a- 
ware of this Irregularity, would not 
plead, and udgments we ſigned for not 
pleading ; the Plaintiff's Attorney now 
ſeeing his Miſtake, ſtruck out the Rules 
to plead in the Secondary s Book, gave 
new Rules, and ſigned 8 de 
noco. Rule to ſhew Cauſe, 
for the Plaintiff. The Queſtion 35 
whether the Plaintiff code waive the 
former Judgments without Leave, and 
give new Rules to plead. Cur", It is 
only one Entry on the Remembrance 
and Judgment Roll, which are never 
made up till after Term ; the former 
Judgment 
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| Plea, 
Judgment appears by the Prothonotarys 
Book to have been ſigned by Miſtake, 
and therefore the ſecond Judgment is 


regular. 


Elliot againſt Gambier. 
Mich. 6 Geo. II. 


7 Nov. 


N a Rule for the Plaintiff Defendant 


: to ſhew Cauſe why Judg- way pid 


ment and the Writ of Capias ad Satis- 


any Time be- 
fore Judgment 


faciendum ſhould not be ſet aſide, and figned. 
the Defendant have Reſtitution of 320/, _ 


in the Sheriffs Hand. 3 
Serj. Eyre for the PlaintiF, This 
is an Action againſt the Defendant as 
Warden of the Fleet, for the Eſcape 
of Thomas Boſwell in Execution at the 
Plaintiff's Suit: The Declaration was of 
Eaſter Term, the Defendant in the Va- 
cation obtained Mr. Juſtice Price's Or- 
der for Time to plead, 9g. Two 
Days in Trinity Term; thoſe two 
Days were the ↄth and roth of June; 
the Defendant did not plead till Sunday 
the 11th of June, and then delivered a 
vitious Plea, wherein, beſides ſeveral 
material Faults, they had put John for 
Ricbard (the Plaintiffs Chriſtian 
Name in ſeveral Places) and Mr. G. the 
Plaintiff's Attorney looking upon this 
Plea as a mere Nullity, ſign d Judgment. 
. = Serj. 
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Plea. 

Serj. Chapple for the Defendant. 
The Declaration was delivered on the 
laſt Day in Egfter Term, therefore the 
Defendant had four Days in Trinity 
Term to plead in, oi. to Tueſday the 
13th of June incluſive; however, ſup- 
poſing the Defendant bound by the 
Judge's Order, which he had impru- 
dently obtained, although the Plea was 
not delivered within the two firſt Days 
of Trinity Term, yet it was delivered 
between the ſecond and third Days, is. 
on Sunday the 11th of June, and the 
Plaintiff could not poſſibly have ſigned 
his rev till the Monday, but the 
Plaintiff's Attorney received the Plea, 
put it in his Pocket, and kept it three 
Days before he ſign d Judgment; where- 
as if he had not been bound to receive 
it, he ſhould have refuſed it #o in- 
ftanti, or have applied to the Court 
or a Judge to have ſet it aſide, as not 
coming in in Time, or as an ill Plea, 
or elſe have demurred, that the Defen- 
dant might have had an Opportunity of 
applying for Leave to amend his Plea. 
But at all Events the Plaintiff's Attor- 
ney is not to determine a Plea tobe ill, 
and therefore a Nullity, and of his own - 
Head and Authority to ſign Judgment; 
beſides, he has made Uſe of this Judg- 
ment to oppreſs the Defendant ; he kept 


Plea. 


it ws his Pocket undiſcovered all the 


Term, and in the Beginning of the long 


Vacation took the Defendant in Exe- 
cution, as he was entering the Suth- Sea 


Houſe with the Sub-Governor Sir Zobn 


Eyles. . 
Cur, The Judgment is irregular, for 
the Defendant might plead at any Time 


before Judgment was figned, and it is 


agreed on both Sides that the Plaintiff's 


Attorney received this Plea, and kept it 


three Days before he ſigned Judgment; 
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beſides the Plaintiff's Attorney cannot Attomey not 
ſay a Plea is ill and therefore no Plea, to determine 


and ſign 


Judgment thereupon, for that! 2 — 


would tend to overturn every Plea that judgment. 


ſhall be pleaded ; it is a high Preſump- 
tion in Mr. G. to take upon himſelf 
the Authority of this Court, and to ad- 
judge the Plea ill, and pronounce Judg- 


ment for the Plaintiff : Had the Defen= 


dant been an ordinary Tradeſman, he 
might have been intirely- ruined by this 
Piece of Practice; and it is well for Mr. 
C. that it happened to be otherwiſe, 
and that the Defendant was a wealthy 
Perſon, and could raiſe ſo large a Sum 


as 320/. immediately, to pay into the 


Sheriffs Hands, and procure his Liberty. 
The Judgment muſt be ſet aſide with 
Coſts, and Reſtitution made of the Mo- 
ney in the Sheriffs Hande. : 
TR | Browning 
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Browning againſt Hodꝑis. 
Trin. 5 & 6 Geo. II. 
Barret. 


— ULE to ſhew Cauſe why Judg- 
= <droy ment ſhould not be ſet aſide on 
into the wrong Payment of Coſts. The 'Plaintiff had 
Once. pleaded a Tender in Time, but by Mi- 

| ſtake paid the Money into Prothonotary 
T homſon's Office inſtead of Borret's ; 
on ſhewing Cauſe the Court diſchar- 
ged the Rule, the Judgment being re- 
gular, but gave the Plaintift Leave to 


plead de noto, and bring the Money in- 


to Court on Payment of Coſts. 


Davenhill againſt Barret. 
Mich. 10 Geo. II. 
Thomſon. e 
A Pleaot , QErjeant Eyre moved to ſet aſide a 
Plea within Judgment. The Defendant took 
the Meaning the Declaration out of the Office, and 


of a Judge's _ a 5 
5 obtained an Order from Judge Denton 


Time to plead for Time to plead, pleading an iſſuable 


— Plea, and taking ſhort Notice of Trial 


for the next Aſſizes; the Defendant 
thereupon offers the Plaintiff's Attorney 
a Plea of Tender, which he refuſed to 
accept, and ſigned Judgment. Serjeant 
Birch for the Plaintiff inſiſted that 5 
Plea 
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of a contrary Opinion. 


Foley. 


_ Plea. 299 
Plea of Tender was not an iſſuable 
Plea within the Meaning of the Judge's. 
Order, and of that Opinion was the 
Court, and alſo faid that a Plea of Ten- (27 hepiea- 


der could not be pleaded after Time ob- Time to plead 


tained to plead. r | 
Note ; Chief Juſtice Eyre was always 


King againſt Nichols. 
n 
Dorret. 


Treaſury,Fd ULE to ſhew Cauſe Application 
Jau. 27. IN why the Defendant ſhould 7&ger as of | 


not have Leave to plead a Tender as lat Term may 


Te ier no 4 be made in the 
of the Jaſt Term, notwithſtanding a F Tae nm” 


general Imparlance given by the Plain- Daysof Term. 


tiff. The Plaintiff's Attorney objected 


that this Application came too late, it 
ſhould have been made on the firſt. 
Day of Term. Cur, He may apply at 
any Time within the firſt four Days of 
the Term... Aule abſolute... Ht = 


Littlehales againſ# Smith. 

Eaſter, 5 Geo. II. 

0 ER is to be demanded pegs Oyer to be de- 
the Rule to plead is out, and if the 3 


Defendant be fireighten'd in Time, he 


may apply to a Judge. 
; Hammond 


bb C 


Hammond againſt Horner, and two 
others. Eaſt. 5 Geo. II. 
| . Cooke. 4 | 
| If Oyer be B T on a Bail-Bond. The Rule 


| demanded = Ito plead was out on Thurſday ; 


plead is out, Oyer was demanded on Friday about 
Plaintiff need one o Clock, and given on the ſame. 
ib does he Day about four or five o Clock. About 
cannot ſign three Hours aſter Oyer was given the 
 Jacgment ll Plaintiff ſigned Judgment. Ghade for 
next Day in Rs X 
the Afternoon, the Plaintiff ; Chapple for the Defen- 
dant, faid the Plaintiff needed not to 
have given Oyer, the Rule to plead be- 
ing out; but as he had given Oyer, the 
Time for pleading was thereby enlar- | 
ged, and therefore the Plaintiff ſhould | 
not have fign'd Judgment till the net 
Day. Car, What Time has the Defen- 
dant to plead after Oyer given, muſt he 
plead eodem inflanti? No: the Plain- 
tiff's giving Oyer was waiving the Ad- 
vantage he had, and he ought not to 
have ſign d Judgment till the Saturday 
What Time in the Afternoon at leaſt. Oyer is to 
to plead after he look d upon as a Part of the Decla- 
. ration, and the Defendant muſt have 
ſo much Time to plead aſter Oyer given, 
as he had When Oyer was demanded. 


Theedam 
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Theedam againſt Jackſon. 
Mich. 6 Geo. II. 

Dr ns „ 

1 HE Court determined that u Ow _ 
" craving Oyer, the Defendant have the fame 
ſhould have as many Days to plead — od 
after Oyer given, as he had at the Time en, 28 he lad 
Oyer was demanded. | when Oyer 


Blaxland againſ# Burgis. 
Mich. 7 Geo. II. 


"THE Defendant pleaded a Releaſe If the Defen- 


ith a Prof ww On dant pleads a 
with a Profert hic in Cur on eee 


the 12th of November the Plaintiff Proſert, and 


craved Oyer, and on the 14th of No- does not give 


oember in the Afternoon ſign'd Judg- Oe within 


: ; "© a reaſonable 
ment for Want of Oyer being given him. Time, the 


Serjeant Chappie moved to ſet aſide the Plaintif may 


Judgment, and inliſted firſt, that the — 2 


Plaintiff ſhould not have ſigned Judg- plying to the 


ment in leſs than 4 Days; and ſecond- Court. 


ly, that there being a Plea in the Of- What a reaſo- 
fice, the Plaintiff before he fign'd his nable Time. 
Judgment, ſhould have moved the 
Court to ſet aſide the Plea. - Serjeant 
Hawkins for the Plaintiff inſiſted, that 


as to the firſt Point, the Defendant ſhould 


have a reaſonable Time to give O- 
yer, and that from the 12th of No- 
ember to the 14%: of November, 
was a reaſonable Time. As to the 

ſecond 


ſecond Objection, he inſiſted there was 
no Need of Application to the Court 
to ſet aſide the Plea, for when Oyer 
was demanded by the Plaintiff, the De- 
fendant was obliged to give it to veri- 
fy his Plea. Cur ſaid that from the 
12th of November to the 14th of No- 
_ vember was a reaſonable Time, and that 
the Plaintiff craving Oyer of the Defen- 
dant, was not the ſame as the Defen- 
dant's craving Oyer of the Plaintiff ; for 
if the Plaintiff does not give Oyer, he 
delays himſelf, but when the Defendant 
delays giving Oper, he ſtops the Suit, and 
deprives the Plaintiff of the Benefit of 
his Action. As to the ſecond Point, 


they ſaid there was no Need for the |? 


Plaintiff to apply to the Court to ſet 
aſide the Plea, for after Oyer craved 
by the Plaintiff, the Defendant ſhould 
verify his Plea, and therefore held that 
this Judgment was regularly ſign d. 


Robinſon againſt Simonds. 
Mich. 5 Geo. II. 


Defendant of Cooke. Eh 
Courſe may 82 Cheſhyre moved that the De- 


withdraw his wa 
Special Plea fendant might have Leave to with- 


in thefame draw his Special Plea, and plead the 


Term, and General Iſſue, without Payment of Coſts. 
beral Iſle Szrjeant Hawkins inſiſted for Coſts ; 


without Coſts. 4 OR the 


Plea. 303 
the Chief ſuſtice and Forteſcue ſaid that 
the Defendant might of Courſe withdraw 
his Special Plea in the ſame Term it was 
pleaded, and plead the General Iſſue. 


Anonymus. 5 
Eaſt. 11 Geo. II. . 
E Defendant may wave his Spe. May — 
cial Plea, and give the Generals _ rye Ge- 
Iſſue of Courſe i in the ſame Term, but neral Iſſue in 
can't do ſo in a different Term, without 2 


Leave of the Court. 


Richards againſt Medlicot, an Ad- 
miniſtrator. Eaſt. 5 Geo. II. 

892 apple moved that the De- Leave to 
fendant might have Leave to with- ange = Flea 

draw a Plea of Plene Adminiſtrautt, joined and a 


generally, and to plead Plene Admini- Tri loſt, de- 


= frravit ſpecially, on Payment of Coſts. 


Rule to ſhew Cauſe, Eyre for the 
* Plaintiff ſaid the Beide came too 
late, for that the Plaintiff had replied, 
the Defendant rejoined, the Plaintiff 
ſur-rejoined, to which there was a De- 
murrer and Joinder, and that the Plain- 
tiff had thereby loſt a Trial. Cur, 
pag Juſtice en Diſcharge the 
le. 
Wilſon 


5 
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Wilſon againſt Southwell. 
E Geo. II. 
Borret. 
Reſpaſs, Plea Ale non accrevit 
F of 2 infra Sex Annos, Replication that 


ae fe the Plaintiff was a Priſoner, and there- 
and plead fort not within the Act, which upon In- 

the General quiry the Defendant found to be true; ; 
— whereupon he moved the Court, that 
upon Payment of Coſts, and pleading 

the General Iſſue, the former Plea 

might be ſet aſide. Rule to ſhew Cauſe 

on hearing Council on both Sides made 

abſolute, the Defendant conſenting to 

take Notice of Trial for the next ſit- 

ting. Baynes for the Defendant ; C- 

bet for the Plaintiff 


Martindale againſt Galloway, an | | 


E!xecutor. Hil. 7 Geo. II. 
ee Erjeant Darnal moved that the De- 
e 20 fendant might be at Liberty to with- 
niſtravit, and draw a Special Plea of Plene Admini- 
plead Lene ſtr avit, and to plead Plene Adminiftra- 
generally, eit generally. Rule to ſhew Cauſe. Þ 

Serjeant Chapple for the Plaintiff. Rule 


made abſolute. 


4 Fawcet 
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Favwcet againſt Strickland. 

Trin. 13 Geo. II. 

OErjeant Boorle moved that the De- Deſendant 
O fendant might be permitted to with- may withdraw 
draw his Special Plea, and leave there 
Plaintiff at Liberty to ſign Judgment. Plaintiff take 
Rule to ſhew Cauſe. Eyre for the Plain- Judgment. 
tiff. Cur, It cannot be denied, for if the 
Defendant will not defend upon the 
Trial; it will be the ſame as if the Plain- 
tiff had Judgment by Nil dicit. 


Williams againſt Taylor. 

Eaſt. 5 Geo. II. 5 
LEA, Et predict W. T. ce- Miſtake in 2 
nit per C. D. Gc. (not ſaying Ar- dona — 
torn” ſuum) & defendit vim & injuriam not material. 
quando, c. & dicit quod non aſſump- 
' fit ſuper ſe modo & forma prout pred” 

W. T. Gc. (inſtead of R. V. the 
Plaintiffhy. Motion to ſet aſide this Plea. 
Cur”, as to the firſt Miſtake, ſaid, the 
Defendant came by himſelf, which he 
might do, rejecting C. D. and it would 

do without ſaying in propria Perſona 
ſua. As to the ſecond Miſtake of na- 
ming the Defendant inſtead of the Plain- 
tiff, it was helped by the Stat. Eis. 

17 1 Conſtet 


Con ſtet againſt Warren. 
Eaft. 7 Geo. 


2 . Bin. demurred and had Judgment. Agreed 


that N. debet is not a good Plea to an 
Action of Debt on a Judgment, Bond, 
or Bill, but is to an Action of Debt 
for Rent upon an Indenture, becauſe 
the Queſtion is, whether the Rent is 
due or not. 


Hil. 9 Geo. II. 
Thomſon. . 
General Iſſue HE Defendants on a Piece of 
— infor- ſtamp'd Paper, delivered a Plea 


in theſe Words, Albany againſt Griffen 


uilty. The Plaintiff f gned Judgment, 
right moved that * gment might 
be for alide. Skynner for the Plaintiff, 


King's Bench and Exchequer, but we 


— keep to our own Rules. The 
Jus * o 


Turner 


Nil Acer no: A CTION upon a Contract for Welch 
a good Plea Copper brought in Debt, the De- 
8 ©: fendant pleaded Ni debet ; the Plaintiff 


Albany againſt Griffen & his Wiſe | 


and his Wife, the Defendants 5 not 


Cur', This would be ſufficient in the 


> er eee . . 


2 


| Double Peas. 30 


Turner againſt Williams. 

Eaſt. 12 Geo. II. | 
Cooke. | 
9 Hayward moved that the Plea by an 
5 Judgment in this Cauſe might 1 
ſet aſide, on Affidavit that the Defen- « Nullity. | 
dant had pleaded in Time. Rule to 

7 ſhew Cauſe. Beſſſeld for the Plaintiff 
| ſhewed that the Defendant had plead- 

ed by an Attorney of another Court, 
and therefore the Plea was a mere Nul- 
lity. Cur”, The Judgment is regular, 
let the Rule be diſcharged. 


Double Pleas. 


| Oley againſt Andrews. 
RT 


i OTION for Leave to plead Leave toplead 
: double, Non Afſſumpfit and Non = —_ 
 Afempfit infra Sex Janos. The Chief Inti i= 
= ſlice ſaid he had inquired of thc/{ en 
Judges of the King's Bench, and they 
informed him that ſuch Leave had been 


E 7 given in that Court, but that they could 


not ſee any Reafon for the doing it, 
for the Defendant could have the ſame 
Advantage on pleading Non Aſſumpſit 
infra Sex Annos, as he could have on 
; 2 N plead- 


Double Pleas. 
pleading Non Aſſumpfit, and therefore 
ſaid as this Court had refuſed to let 
the Defendant plead theſe two Pleas, 
there was no Occaſion to alter the Prac- 
tice. Forteſcue ſaid, as the Court of 
King's Bench had agreed that the 

Plaintiff muſt make the ſame Proof up- 
on Trial on Non Aſſumpſit infra Sex 
Annos, as he muſt do upon pleading Non 
Aſſumpſit, he was fatisfied. Agreed 
the Defendant ſhould not plead theſe 
two Pleas. Price and Denton abſent. 
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Holtenvile and Others againſt 
Bambridge. Eaſt. 4 Geo. II. 


The like dou- O TION to plead Non Aſſump- 
| — on fit and Non Aſſumpſit infra Sex 


Annos, denied. Forteſtue diſſentiente, 
preſent Eyre Chief Juſtice, Price and 
Denton. 7 ED | 


Welpdale againſt? Atkinſon. 
_ Eaſt, 4 Geo. II. 
The like OTION to plead double, 22. 


— Non Aſſumpſit and Non Aſſump- 


| fit infr a Sex J Annos, denied. Oley 
againſt Audrews cited. 


Clarke 


— 5 2 


3 Ts 
10 3 


Womſon. 


Double Pleas. 309 


7 Clarke againſt Bolton TY E 
Eaſt. 5 Geo, II. 


QErjeant Chapple moved for Leave Leave to plead 


to plead double, viz. Non Aſſum- Nen A. : 


fit and Nn Aſſumpſit infra Sex Amos fy an ice 


A. Rule was granted for the Plaintiff Sx A 
to ſhew Cauſe, which was afterwards 


made abſolute on an Affidavit of Ser- 


vice, the Plaintiff not oppoſing it. 


Goodall againſt Moore, 
Faſt, 5 Geo. II. 

THE ſame Caſe in all Reſpects. The like 
7 Serjeant Chapple for the Plain- Le. 


Bourne and Others againſt Butler. 
' „ e 

Erjeant Bootle moved for Leave to rave to plead 

) plead Treble, 7e. Non Affumpſit, Nez Afump- 


Aclio non accrevit infra Sex Aunosf*: i wn 
and that the Plaintiff became a Bank- Ser Aue, 
rupt. Rule to ſhew Cauſe. Serjcant and that the 


Draper for the Plaintiff ſaid that the —— a 
Bankruptcy was contradictory to the ned. 


Non Aſſumpſit. Cur, It is ſo, diſ- 
charge the Rule. — 
55 


310 Double Pleas: 


Dun againſ# Holditch, Executor: 


Mich. 11 Geo. I. 


eto lead T was moved that the Defendant 
, 1 wight be at Liberty to plead Nov Af 
Money imo ſumgſit to the firſt Count, and bring Mo- 
Grit — 1 ney into Court, and to plead Non A, 
and plead Non ſumpſit infra Sex Annos, as to the reſt 
of the Declaration denied, yet thought 
2 the reſt of reaſonable, if the Defendant could 


the Declara- furniſh out any Circumſtances to in- 


on. duce the Court, . gth November, A- 

rene per totam Curiam, that the De- 

fendant may plead Non Aſſumpſit to 
the firſt Count, bring Money into Court, 
and plead Non Aſumpſit infra Sex An- 
nos to the reſt of the Declaration. 


Newman againſt Chandler. 10524 

: He: Ges ne 
Leaveto plead HE Court refuſed to let the De- 
$* PR fendant plead double, Non Af- 


charge under 
# Commiſion miſſion of Bankruptcy. 
ef Bankruptcy, 


Gibſon 


ſumpſit and a Diſcharge under a Com- 


— c * 8 was, q Rs ESO 
ESSE! 2 PCTV e e "I 
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Double Pleas, 


Gibſon Aſſignee, &c. againſt Cole. 
Mich. 6 Geo. II. 


Erjeant Chapple moved for Leave to Leave to plead 
plead double, viz. Non Aſumgſit i, 8 
and a Releaſe. Upon hearing Serjeant{ lale, denied. 
Baynes for the Plaintiff, the Court de- 
nied the Motion, and ſaid the King's 
Bench and this Court had always deni- 


ed it. 


Brewer againſt Gee. 
Trin. 6 & 7 Geo. II. 


Borret. | 
8 apple ta for Leave to —— 


lead double, oiz. Infra Ætatem, and Non Af 
and the General Iſſue. Cur', Take aſumpfe. 
Rule to ſhew Cauſe. 'The Rule was 
aſterwards made abſolute on hearing 


Council for the Plaintiff. 


Heathfield . 1e 
Mich. 8 Geo. II. 


Erjeant Skynner moved for Leave L Lowes plead 

* plead double, 2iz. Non Aſſump-;, 2 Tl, 
F tand Plene Aaminiſtracit; denied ; Adminifira- 
they being contradictory Pleas. vit, denied. 


* 
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ET Double Pleas; 


Coſta againſt Miſaubin. 
Mich. 8 Geo. II. 
Cooke. 
plea GC Erjeant Eyre moved that the Defen- 
rr Abr 


dant might have Leave to plead 


#008. Frome Non Affumpſis ? and Plene Adminiſtravit. 
in He produced an Affidavit that the De- 
of having ful-fendant had fully adminiſtred. Rule 
ell. to ſhew Cauſe, which was afterwards 


made abſolute. 


Jones againſt Body. 
Eaſt. 12 Geo. II. 
Double Plea Q'Erjeant Draper moved that the De- 


Non Aſanp. 9 fendant might have Leave to plead 


4 double, gi. Non Aſſumpſit and that 


che inſolvent the Defendant was diſcharged under the 
Pebtors Act, inſolvent Debtors Act. Rule to ſhew 
Cauſe. Compns for the Plaintiff, Cur 


Let the Rule be abſolute. 


jarrat againſt Robinſon. 
"Raſt, 8 Geo. 1]. 


Leave to plead CErjeant [Tazoking moved for Leave 


—— laue \, ) to plead double, ig. the General Iſ- 


De dente. ſue and a mutual Debt by Way of Set 
off under the Act of Parliament. Cur”, 
They are contradictory; the Act of 

8 Parliament 
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Double Pleas. : 313 
Parliament is in the Disjunctive. You 


may either plead the Set off. alone, or 
| ſet off the Debt under the General Iflue. 


No Rule, 5415 
Coſens, an Attorney, acainf 
Hetherington. Trin. 14 & 
15 Geo. II. 8 


- Cooke. 


Erjeant Bootle moved for Leave to special Plene 
plead double, iz. a Special Plene ec 

Adminiftravit, and a Set off of a mu- | 

tual Debt, Rule to ſhew Cauſe, Made 

abſolute on Affidavit of Service. 


Melborne againſt Prudom. 
Trin. 5 & 6 Geo. II. 

Choke. 

Erjeant Darnal moved that the De. 1e Leave to plead 


fendant might have Liberty to plead i fa 
Nor eft Fadtum and Plene Adminiſtra- — Þ 
vit. Rule to ſhew Cauſe. Poſtea made vii. a 


abſolute on Affidavit of Service. 


Bunn an Executor againſt Lucas. r 


3 Trin. 10 Geo. II. ; 
a Tomſc zſon. Leave to plead 


DE BT on a Bond, 3 Eyre sst ad diem 


moved for Leave to plead dou- ved 
ble, pig. Holvit ad diem and that the — — 


, no Aﬀida- : 
Bond was delivered as an Eſcrow. ben —— 


RulcofthePayment 


Double Pleas. 
Rule to ſhew Cauſe. Serjeant Haw- 


314 


kins for the Plaintiff, the Pleas are re- 
pugnant, and there is no Affidavit of 


the Payment. Cur, An Affidavit is 
neceſlary in this Caſe ; poſſibly the Pleas 


might be conſiſtent, for the Bond might 


be paid. Diſcharge the Rule. 


| Marſhal againſt Lawrence. 
Trin. 8 & 9 Geo, IL 
Dorrot. | 


Leave to pleas COErjeant Skynner moved for Leave 


Nil debet. and, to plead double, 212. Nil deber and 
— . de. Nil habuit in Tenementi s. Cur, Nil 
nied. habuit in Tenementis may be given in 


Evidence on the Plea of Ni deber. 


No Rule. 5 


Durſe againf} Cole. 
Hil. 7 Geo, II. 


Leave to plead (Erjeant Eyre moved for: Leave to 


_ —_— lead double, viz. Not Guilty aud 
. p ouble, oi. Not Guilty an 

IG that the Defendant had made the 

Plaintiff Satisfaction. Upon hearing 

Serjeant Hawkins for the Plaintiff, the 


Court denied the Motion, the Pleas be- 


ing contradictory. 


Hooper 


IR” 


Double Pleas. 


| Hooper again Wood. 
Trin. 3, & 14 0D." 
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Cooke.” 
\Ecjeant ff wir aki for Leave Motion for 
lead d le, viz. Son: Aﬀſault — 
= js liter manus impoſuit.. 2 . 


the Plaintiff bew Cauſe, e 


Sti bbs Kauf Neeves. 
Trin. 10 Geo. II; - 
Borret. 


Erjeant Yoo le 5076 * Leave to Leave to plead 
plead double, viz. Nor Guilty and Net Guilty 


liberum tenementum. Rule to ſhew n enementum, 
Cauſe, which was afterwards made abr | 


folute on ps 1 of Os. . 


Church againſt Fenda. 
Eaſt. 11 Geo * _ 


*- . 


Borvet. 


O5 jeant hs and for 1 to Double Plea, 
plead double, vis. Damage Feaſaut aut 5 og ; 


and gener a Demiſe from the Defen- der a Demiſe, 
dant to the Plaintiff. Rule to ſhew allowed. 


| Cauſe, which was made abſolute on 
an Affidavit of the Service, no one ap- 


pearing for the Plaintiff, though the 
= > 


316 Double Pleas; 
Chief Juſtice ſaid the Pleas ſeemed to 
bim to be inconſiſtent. 5 


Baynes acainſ Lurwidge. 
Mich. 12 Geo. II. 
| Double Plea, CErjeant Boorzle moved for Leave ts 9 
Diſtreſs for kJ plead double, 8. A Diftreſs for 
= an Damage Fraſaut and fur Rent in Ar- $1 
rear. Rule to ſhew Cauſe. Dzper | 


for the Plaintiff, Gur”, Let the Rule 
3 abſolute, 


Peard againſt 8 n 


Mich. 10 Ged. IL. 
. 8 Thomſon. FO 
Leave to avow 1 Replevin, Serjeant Chapphe moved 
wo Matters. I that the. Defendant might be at Li- 
| berty to avow two Matters, 972. a Ju- 
Riication of the Diſtreſs under a Leaſe, 
and that the Goods diftrained' were the 
Property of the Plaintiff, oppoſed by 
: Serjeant Parker, granted by the Conn 


* 


Leighton, Eſq; Pe Leighton, 
hart. Mich. 10 Geo. II. 
Cooke. . 


Leave to plead _ L HE Defendant obtained a Tolle $ 
treble, after Order for Time to plead, plead- 


—— au ing an iſſuable Plea. Serjeant Wright 


ifluable Plea. for 


Double Pleas. 
for the Defendant moved for Leave to 
plead a treble Plea, Serjeant Hayward 
for the Plaintiff, the Queſtion was whe- 
ther the Defendant ſhould have Leave 
to plead treble after the above Order. 
Cur', (Chief Juſtice and Comyns ab- 
ſent) We will conſult the other "Jadges 
Afterwards Denton reported the Opt- 
nion of nine Judges, that the Defen- 
dant was not precluded by the Order 
from pleading treble, and thereupon 
the Court made a Rule that the Defen- 
dant might plead accordingly. 


Long againſt Lingwood. 
_ Hil. 8 Geo. II. 
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Cooke 


5 A Non Affumpir infra Sex lag f. 8 


Aunos, Demurrer thereto ; the De- * — - ug 


| fendant moves for Leave to add the Ge- Demurer: 


neral Iflue Non Aſſumpſit to his Plea. 
Cur, You cannot add to your Plea after 
Replication on Demurrer. 


Buckley againſt Warren an Attor- 


ney. Eaft. 10 Geo. II. 
Cooke. 


5 I HE Deſendant procured a Rule for Rule to ond 
Leave to bring Money into Court, 1 
and afterwards procured a Rule to plead brought into 


double, oe. Non 7 Ajumgf t and Non A(- Court, diſ. 
fumpſic uv 


Doudle Pleas. 
ſampfit infra Sex Annos. The Court 
on Motion diſcharged the Rule to plead 
double ; for by the Words of the Rule, 
to pay Money into Court, the Defen- 
dant muſt plead the General Iſſue. Vide 
antea fo. 260. Bowles and Wheeler, 
Hil. 9 Teo. 2. 


Cornwal, Bart. * Caſwell, 
Knt. Eaſt. 10 Geo. II. 


No double 
. Meg to plead double, eie. 
— uod null * Perſona in rerum 


natura — Nil debet. A Queſtion a- 

roſe whether the former be in Abate- 
Leave to plead ment or in Bar; for if it be in Abate- 
N cal per- ment it is repugnant to N7/ debet. Rule 


_ ah ee to ſhew Cauſe. Chapple and Parker 


for the Defendant, Eyre and Mrigbt for 
the Plaintiff. Cur”, Let the Rule to 
ſhew Canſe be difcharged: You cannot 
_ plead double in an Action upon a penal 
Statute, and this is one, being to prevent 
Bribery and Corruption; beſides the firit 
Plea is in Abatement, and contradicto- 
ry to the latter. 


2 Pryor 25 


Double Pleas, 
Pryor againſt The Earl of lay, 


Executor, &c. Hail. 7 Geo, II. 
Thomſon. 
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5 HE Defendant by Leave of the On xdouble 
k 1 Court had pleaded Non Aſſump- ba les bn 


_ Plaintiff replied an Original, the Plaintiff 
rejoined Nu tiel Record, and had Judg- 


Inquiry of Damages, and never proceed- 
ed upon the Iſſue of Non Aſſumpſet. 
Serjeant Baynes for the Defendant mo- 


Serjeant Chapple for the Plaintiff, inſiſt- 
ed that the Plaintiff might enter a Volle 
Proſequs upon the Iſſue of Non 4/- 
ſumpſit, and take his Execution upon 


Baynes inſiſted that both Pleas went to 
tiff was barred of his Action. — 


It is a Judgment only as to Part, an 
not upon the whole Proceeding, and the 


We have given the Defendant a double 
Defence by Rule, and if any one of 


the Iſſues be found -for the Defendant, 
„ — 


5 5 fit and Non Aſſumpſit infra Sex Annos; tO found for the 
the Non Aſumpſit infra Sex Aunos the Plaintiff, he 


cannot have 
Judgment. 


ment. Whereupon he executed a Writ of 


ved to ſet aſide the Writ of Inquiry. 


the Iſſue that was found for him. 


| } the whole Declaration, and if any ene 
Wo.as found for the Defendant, the Plain- 


Inquiry ſhould not have been execu- 
ted till the other Iſſue was tried. 


320 


Iſſue be 


found for the 


Double Pleas; 


he ſhall be excuſed ; therefore this 
Writ of Inquiry is wrong; and if this 
Way of Proceeding was to be allow- 


ed, there would be an End of pleading 


double. 


Pryor apainſs The Earl of Ilay, 
Executor, &c. Mich. 8 Geo. II. 


Thomſon. 1 
AE TION brought upon a pro- 


Defendant, and Non Aſſumpſit infra Sex Annos ; to 


the Plaintiff 
cannot reco- 


YET. 


the Non Aſſumpſit infra Sex Annos the 
Plaintiff replies an Original, the De- 
fendant rejoins Nl tie/ Record, and 
upon this Iſſue the Plaintiff has Judg- 
ment, Iſſue is join'd upon the Non A, 


ſumꝑſit, and the Plaintiff is non-ſuited 
upon Trial, but upon the other Iſſue 
executes a Writ of Inquiry and takes 


Damages. Baines and Eyre, Serjeants, 
for the Defendant, move to ſet aſide the 
Inquiry, and inſiſt that theſe two Pleas 
go to the whole Declaration; and that 


if either be found for the Plaintiff, 
the Defendant cannot have Judgment. 


Chapple and Compns, Serjeants, for the 
Plaintiff urge, that by the Statute for 


the Amendment of of the Law, when 
2 55 ſeveral 


miſſory Note; the Deſendant 
pleads two Pleas, ig. Non Aſſumpſit 


A. 
3 


5 - 
F 


Pleadings. 32 
N | ſeveral Matters are pleaded by the 
1 Defendant, if, any be found for the 
PpPlaintiff he, ſhall recover. Cr, This 
| N is a Conſideration. Adjourn'd. . Po- 
ts, Writ of . ſet aſide. 


5 W Welt againſt Nichols. 1 85 . 
Mich. 6s Geo. II. So 
Thomſon. 


Sue Chapple model be * Pro- Writ in Eng- 
KM) ceedings ; the Writ was in Engi/h, lin, — 

and the Plaintiff had declared in Latin,” n 
and laid his Damages above 104. which 

lay ying his Damages above 107. hin- 

der'd the Defendant from demurring to 

the Declaration. Vynne for the Plaintiff, 

Cur The Writ ſerved is aClauſum fre- 
git, and only to bring the Defendant 

into Court, and the Plaintiff might de- 

clare in Latin it the Damages were 


FF ͤ ͤ⁰ d AE. 2 FF. 


1 yas Yv 


above 101. 
. Parker againſt Mattocks. 


Mich. 6 Geo. II. 


H E like Caſe and Dem : 
Eyre for the Plaintiff, _ 
kins for the Defendant, 


* TN awd 


I wd 1 09 «© w of W> iy WW W3 


322 DPleadings. 


Church againſt Jaſon, Bart. 
Trin. 6 & 7 Geo. II. 
Cooke. 7 


Alias EBT upon Bond, Verdict for the 


kt to be Plaintiff. Serjeant Chapple for 
 inLatin if | the Defendant moved in Arreſt of Judg- 
Ut gong. ment, for that by the late Act Pleadings 
are to bein Engliſb, and the Plaintiff has 


ſet out the Alias dict in Latin. Eyre 


for the Plaintiff» Cr Thoſe Words 

ſignify nothing, and will not ſpoil a 

good Declaration. There is no Occa- 

Ale did ſion to put in the Alias ditt, it is 


not necetarye merely a Deſcription of the Bond. r- 


feſcue, If the Alias dict had been in 
Engliſh, the Declaration would have 
been naught, and the Plaintiff upon 


Trial muſt have been nonſuited. Reeve 


(Denton abſent) The Statute of Ed. 
ward ordered all Pleadings to be in 


Latin, and the late Act appoints all 


to be in Exgliſb; if therefore in the in- 
termediate Time there have been In- 


ſtances of the Alias dif? being ſet out 


in Enghſh (and Eyre cited ſeveral Ca- 


ſes in Point) by the ſame Reaſon the 


Alias dict ſince the late AQ ought to 
be in Latin. 
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Pledges. 


Manfield one of the Clerks Pro- 
thonotary, &c. againſt Richman. 


Eaſter 2 Geo. II. 


Emurrer to a Declaration, and Plaiges c 8 
the Want of Pledges was thewn — 
for Cauſe. Agreed Pledges may be 2 2 any Time 
given at any Time before Judgment. bee before . 
Chief Juſtice abſent; Chapple for the . 


. Li _ Plaintiff; Belfield for the Defendapt. 


Durrant againſt Lynes. 
Trin. 10 & 11 Geo. II. 


| Borret. 


HE like Reſolution. Bootle for | 
the Plaintiff; Draper for the De- 
1a 


Y 2 Baltes 


324 e 
Poſtea, 


Makepeace againſ# Stevens and o- 
thers. Hil. 6 Geo. II. 
Cooke. . 
Verdiafor ISS UE was joined in this Court, on 
ſubject to an 1 a Trial by N/ Prins at the Aſſizes, 
ng — 0 before Mr. Juſtice Lee, one of the 
Point of Law, Judges of the Court of King's Bench ; 
which being Point of Law aroſe, whereupon a 
be Defendant, Verdict was given for the Plaintiff, 
| the Court or- Which by Order of Ni Prius was to 
deren the Po-ftand as a Security for the Plaintiff, 
vered to him. and the Matter in Law was refer'd to 
the Opinion of the Judge, and if his O- 
pinion ſhould be for the. Plaintiff, then 
the Plaintiff was to be at Liberty to 
proceed on the Verdict; but if his O- 
pinion ſhould be for the Defendant, 
then the Plaintiff was to pay the 
Defendant Coſts of a Nonſuit to be tax- | 
ed. This Order was made a Rule of | 
this Court. Judge Lee deſired the o- 
pinion of this Court on the Matter of 
Law. And upon Argument the Court 
was of Opinion for the Defendant ; 
and now a Queſtion aroſe, whether 
this Court could order the Poſtea to 
be delivered to the Defendant, or whe- 
ther he muſt apply to the Judge who 
N I tried 


Peuuiſoners. 325 
tried the Cauſe. Upon Conſideration 
of the Matter, this Court made a Rule 
for the Delivery of the Poſtea to the 
Dcfendant. 


Priſoners. 


Pletwood againſ? Turty. 
Mich. 1 3 Geo. I. 


ES HE Court held that a Priſoner Priconer in 


in Cuſtody on an Attachment Juschnen 


for a Contempt of the Court, cannot can't be char- 


; | . . ged with a 
be charged with a Declaration without Bratz or | 


| | Leave of the Court. And in this Cauſe Execution 
the Court held that the charging the withoutLeave. 


Defendant with a Capias ad Satisfaci- 

endum whilſt he was in Cuſtody of 

the Sheriff of Middleſex upon an At- 
tachment for a Contempt of this Court, 

was irregular. In this Cauſe Juſtice 

Price informed the Court, that the Ex Sheriff can't 
chequer upon conſulting with all the take Bail to 
Judges, held that a Sheriff could not an attach. 


ment. 


take Bail upon an Attachment for a 
Contempt, but that a Judge might. 


* 3 55 Theedam 


326 105 Puſoners. 


Theedam againſt The Warden of 
the Fleet. Mich. 5 Geo II. 
Prifoner on an TE EDA M petitioned the Court 
Attachment -* for a Day-Rule, having given the 
tempt, notin- Warden Security ; it appeared that the 
ticledto 2 Petitioner among other Things was 
— charged with an Attachment for a Con- 
tempt. Cur, A Perſon charged with 
an Attachment for a Contempt, which is 
a criminal Proceſs, is not intitled to a 

Day- Rule. 


Baldwin and Others againſt O 

Carrol. Mich. 11 Geo. II. 

Priſoner fur-  YUeſtion if the Defendant who had 

ea Fog) ſurrendered himſelf as a Fugitive, 

tive, can't be could be charged in Cuſtody with a De- 

charges wh claration. Eyre and Urlin for the De- 

fendant; Parker for the Plaintiffs. 

Forteſcue. I think he may be charged, 

or elſe the Subject may be deprived of 

his Remedy. „ 5 

Ch. J. The Act of King William 

only ſays a Man may be charged who 

is committed; this Man is not commit- 
ted, . : 
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Peuiiloners. 
Ch. 7. and Compns. We cannot ſee 


why he may not be arreſted, but he 


cannot be charged with a Declaration. 
The Plainti 285 to waive 


their Proceedings. 


Fiſher againſt Tucker and. another. 
Hil. 2 Geo. II. 
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HE two Defendants — ncaa Time to de- 


into a joint Bond to the Plaintiff for p, 
Payment of Money; the Defendant nicd. 
Tucker was arreſted and in Priſon, but 


the other Defendant abſcon ding, the 


Plaintiff could not get him arreſted, and 
therefore proceeded to the Exigent in 


order to outlaw him; and now two Terms 
being near expired, within which Time 
the Plaintiff muſt declare, or the Defen- 
dant Tucker would be diſcharged out of 
Cuſtody ; the Plaintiff moved for Time 
to declare, in regard the other De- 
fendant could not be outlawed before 


the End of the 'Term, but the Court 


would not give him Time. 
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Walker againſt Hilton: 
Mich. 5 Geo. II. 
Borret. 5 
„4 Noo. 98 Baynes TO to ſet 
. aſide a Judgment {1 ſigned a- 
ſoner on the gainſt a Priſoner in the Fleet ; the Ir- 


= devs regularity complained of was that the 
- Declaration was not delivered to the De- 
fendant till the fifth Day after laſt Term, 


7g. till Monday the 12th of June, the 
Term ending on Wedneſday the 7th 
of June. Rule to ſhew Cauſe. Ser- 
jeant Skynner ſhewed Cauſe, and ſaid 


it was the conſtant Practice of the 
Court to have four intire Law-Days to 
deliver Declarations againſt Priſoners, 


and give Rules to plead ; and as Sun- 
day was the 4th Day, a Rule could not 


be given on that Day, but might on 
the Monday. Cur, Diſcharge the Rule. 


King againſt Boſwell. 
Eaſt. 6 Geo. II. 


Borret. 


Aſter irregu- F a Man be in Cuſtody upon a 


lar Declaration I Declaration irregularly delivered, 
gant ® the Plaintiff ſhall not be at Liberty to 


a Priſoner 


cant declare charge him with a new Declaration, 
- —_ unleſs he be in Cuſtody at another 


Perſon $ Suit. : . 
Cooper 
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Cooper againſt Levy. 
Mich. 8 Geo. II. 


ULE to ſhew Cauſe why the p;jpner irre- 


Judgment in this Cauſe ſhould gularly char- | 
not be ſet aſide, and Proceedings ſtay- Seu nich Pe- 


claration 


ed, for that the Defendant being com- ſhould com- 


mitted to the Fleer by Commiſſioners plain before 


of Bankruptcy, was charged with a De-J**8=*: 


claration without Leave of the Court, 
or of a Judge. Cur, We will not en- 
ter into the Queſtion, whether ſuch 


Leave ought to have been obtained or 


not, but as the Defendant did not ap- 
ply to the Court till the Day before 
the Execution of the Writ of Inquiry. 
Let the Rule be diſcharged. He ſhould 
have applied before Judgment. 


Strickland, Bart. againſ# Hodgſon. 
Hil. 8 Geo. II. 
Cooke. PN EO £ 
HE Defendant was a Priſoner peclaration 
in a County Gaol, and the Plain- againſt a Pri- 
tiff had delivered a Declaration againſt Sen 2 


gi | [ 
him in Cuſtody, filed an Affidavit of the — — my 


Delivery, and given Rules to plead, entered with 


. | . P = 
Motion to ſtay Proceedings for Irregu- — — 


larity, and the Irregularity inſiſted on Delivery, alt 


Was, that the Declaration was not en- Kiens 


| Nriſoner in 
tered the Fleet. 
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tered in the Prothonotary's Office be- 
fore it was delivered. The Court held 


that it was not neceſſary to enter the De- 


claration before the Delivery, when 
the Defendant was in a Country-Priſon, 


either by the Statute 4 & 5 N & M. 
c. 21. or by the Rule of Court made 


for the delivering Declarations to Pri- 


ſoners; and that the entering the De- 


claration with the Prothonotary, before 


the Delivery to the Priſoner, was only 
neceſlary when the Defendant was in 
the Fleet, it being expreſly ſo mention- 


ed in the Statute, 8 & 9 . z. c. 21. 
and therefore refuſed to ſtay Proceed- 


ings. Eyre for the Plaintiff; Chapph | 


for the Defendant. 


Sampſon againſt Warren. | 
Mick. 11 Geo. II. 
_ 
NoNeed of an HE Defendant. was arreſted upon 
Afadavit on a Proceſs out of the Court of 
9 5 King's Bench, and committed for Want 


agrinlt a Pri- of Bail; he was afterwards removed by |! 


loner, where Habrar Corpus to the Fleet, where the 
8 plaintiff charged him with 'a Declara- 
the Writ, tion, without making an Affidavit of the 


whe 


her fon ne Debt, filing it with the Prothonotary, 
was arreſted. and marking the Sum ſworn to _ 
| the 
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the Declaration; the Defendant moved to 
be diſcharged upon a common Appear- 


ance, the Plaintiff inſiſted that there being 
an Affidavit made of the Debt in the 
King's Bench on the taking out of the 


Writ, upon which the Defendant was 


arreſted, there was no Need of an Af- 
fidavit upon delivering the Declaration; 
but in Caſe the Defendant had been a 


Priſoner at the Suit of another Plaintiff, 


and the Declaration had come in as a 


new Charge, there muſt have been an 


Affidavit. The Court refuſed to diſ- 
charge the Defendant. © 


Newball againſt Ja mes. 
13 Geo. IL. - 
Haram - 5 5 
8 Draper moved for a Super- When 2 De- 


ſedeas on entering a common Ap- 1 


pearance for the Defendant, who was 4 2 Prisoner as 


Priſoner in the Heet, becauſe the De- a new Charge 


 claration in this Cauſe which was deli- bid hen © 
vered as a new Charge againſt the De- Bail, the De- 
fendant, in order to hold him to pure ye 

Bail, was not indorſed by the Protho- ns ang 
notary or his Deputy, purſuant to the ſhould be de- 


Rule of Hil. 8 Geo. 2. Rule to ſhew es Co 
Cauſe. Bootle for the Plaintiff, It ap- W 
peared that an Affidavit of the Debt had 
been made, and the Sum ſworn to in- 
5 dorſed 
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dorſed on the Declaration by the Pro- 
thonotary but that the Plaintiff's At- 
torney had delivered only a Copy of the 

Declaration that was indors'd by the Pro- 
thonotary, and a Copy of the Indorſe- 
ment. Cur, He ſhould have delivered 
the original Declaration and Indorſe- 
ment. Rule abſolute. 


: Calvert againſt Goddard. 
Trin. 8 & 9 Geo. II. 
r 5 
Deſendant ſu- 1 for the Plaintiff, whereup- 
— on the Defendant was taken in 
cution, ought Execution by the Sheriff; the Verdict 
tobe attually was afterwards fer aſide for Irregula- 
— rity in the Notice of Trial, and a Su- 
new Charge perſcdeas was granted for diſcharging 
againithumby the Defendant out of Cuſtody ; but 
Plinif before the Rule was drawn up the 
Plaintiff lodged with the Sheriff a Ca- 
ptas ad reſpondendum againſt the Defen- 
dant. Serjeant Hawkins moved that 
an Attachment might iſſue againſt the 
| Plaintiff's Attorney, and that the De- 
fendant might be diſcharged with Coſts, 
on entring a common Appearance to 
the Capias ad yer um. Rule 
to ſhew Cauſe. Url; for the Plaintiff. 
Cur', Attachment and Coſts are too 
much to grant. Let the Defendant be 


N ” diſcharged 
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Court of King's Bench upon ſuch Ca- 


diſcharged, for he ought to have the full 15 
Benefit of the Rule, and be actually diſ- 


charged before any new Change againſt 
him by the fame Plaintiff, 


Clark againſt Venner. 
Mich. 10 Geo. II. 


Cho be. 


Come Ketelby moved to diſcharge Prifoner If. 


| 1n.. Charged for 
the Defendant out of Cuſtody up 8 


on an Execution; the Defendant had 5, proceed- 


been diſcharged by duperſedeas for want ing to Exece- 
of the Plaintiff's Proceeding to Judg- 3 


ment; the Plaintiff afterwards recovered and can't af 


Judgment and took the Defendant in terwards be 


. 4 i — E 
Execution. Serjeant Eyre oppoſed the —_— 


Motion. Judge Denton ſaid he had in- if for not pro- 


quired what was the Practice of the — 
ſes, and had been informed by one of 
the Judges of that Court, that the con- 
ſtant Practice there was, that if the 


| Defendant was diſcharged for Want of 


the Plaintiff's proceeding to Judgment, 
the Plaintiff after Judgment might take | 


the Defendant in Execution thereon, 
and the Defendant ſhould not be diſ- 


charged ; but if the Plaintiff had pro= 
ceeded to Judgment, and the Defen- 


dant had been diſcharged for Want of 


the Plaintiff's proceeding ko Exccution, 5 
the Defendant ſll.ould be totally diſ- 


charged, and could not be aſterwards 


taken 


334 Duiſoners. 
taken in Execution on ſuch Judgme nt 
And this was agreed to be the Practice 
of this Court. ; 


Clayton againſ} Stapp. 
Cooke. £7 


Priſaner not 2 E Defendant was brought into 

— Now Court upon a Habeas Corpus ad 

till after a Ha- Satisfaciendum, directed to the Warden 

22 of the Fleet. Serjeant Agar objected 

dum, charged to his being charged in Execution, for 

in Execution. that on the firſt of May laſt, Judge For- 

teſcue had made an Order for a Super- 

edeas, that the _—_— was lodg'd 

with the Warden, and allowed, and an 

Appearance was entered that the De- 

fendant was ſuperſedable the laſt Term, 

and ought to have the full Benefit; but 

the Defendant not having ſerv'd the 

Order, nor lodged the Superſedeas till 

after the Habeas Corpus was brought, 

the Court ordered him to be charged 

in Execution, and faid he might apply 
afterwards as he ſhould be adviſed. 


Aſhley 
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Aſhley againſt Sutton. 
_ Hi 22 Geo. II. 


Borret. | 


"Erjeant Eyre moved for a Superſe- Defendant by 
dear, becauſe the Defendant Was not Sarge in © 
charged in Execution in two Terms. Execution in 
Rule to ſhew Cauſe. Mrigbit for the twoTerms, no 


Plaintiff. It appeared the Plaintiff's At- SPE 


torney had in the ſecond Term ſued out 


a Capias ad Satisfaciendum directed to 


the Sheriff of Exeter inſtead of Devon, 
the Writ being returned he rectified 
the Miſtake, re-ſealed the Writ, and 
ſent it back. The Writ was returna- 
ble the 25th of Nov. the laſt Return of 
the Term, but the Poſt not coming in at 


Exeter till the 26th of Nov. the De- 


fendant could not be charged in Execu- 


tion. The Chief Juſtice put it upon the 
Head of Accident, and ſaid it was plain 


the Plaintiff did not deſign to oppreſs 


the Defendant; Denton was of the 


ſame Opinion; Forteſcue 4. doubted, 


and was afraid of ill Conſequences, and 
ſaid the Ignorance of Attornies ſhould 


bind their Clients; Vm. Foffeſcue was 


of Opinion with the Chief Juſtice and 


Denton, and ſaid the Rules would ex- 


tend to this Accident. Cur unani- 


4 mous 
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mous that Ignorance would have been 


no Excuſe, but as it was a mere Acci- 


dent diſcharged the Rule. FE 
| Tidmarſh againſt Proctor. | 


Cooke. 
Primer diſ- 


charged ſor HE Defendant was a priſoner it in 


_ TAY Execution, and petitioning to be 
4d. per diſcharged, was brought up, the Plain- 
Week by the tiff gave a Note to pay him 25. 44. 


Paintif's Ex. a Week; the Plaintiff afterwards died, 


OY and his Executor failed in the paying 


the 25. 4d. a Week; whereupon the 
Defendant petitioned. to be diſcharged. 
The Queſtion was, whether the Failure 
of Payment by the Executor would in- 
title the Defendant to his Diſcharge, or 
whether it was a Caſe omitted in the 
Statute 2 Cur, The Words of the Act 
are general, the Note given will bind 


the Executors, and the Executors are 
now the Creditors, and will be intitled 


to the Benefit of the Aſſignment of the 
Defendant's Effets ; a Rule was made 
for the Executors to ſhew Cauſe why 
the Befendant ſhould not be diſcharged, 


and = afterwards made abſolute for 


the it fendant's Diſcharge, upon Affida- 
vit of of the * upon the Exe- 
cutors, 
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cutors, no one appearing on their Be- 
half to oppoſe .. 


againſt King and his vie 
il 9 Geo. II. 


Au 


Cooke. 


HE Defendant and his Wiſe be- Baron and 
| ing in Execution, petitioned to u . 
nꝛbde diſcharged under the Lords Act; lowed 2s. 4d. 
1. 2 Plaintiff oppoſing their Diſcharge a en each, 
and offering to pay them the Allow- 
mY ; the Queſtion was, whether both 
together were intitled only to one 25. 
44. per Week, or whether each of them 
was intitled to 2 5. 4. per Week. The 
Court was of Opinion that the Plain- 
tiff muſt pay each of them 25s. 4d. 
pier Week; then the Plaintiff offered to 
4 pay one, and diſcharge the other. 
u, You muſt diſcharge both or nei- 
ther of them: 2. — the Plain- 
tiff paid them 4s. 8 d. and gave his 
Note to continue it. 


_— 
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Dorrel againſt Biſhop. 
Eaſter 13 Geo. II. 


= _ U L E for the Plaintiff to ſthew 


diſcharging a Cauſe why the Defendant ſhould } 


Priſoner pur- not be diſcharged, purſuant to the 


ſuant to the Debtors AR. Affidavit that the $ 


Lords AQ, 
ſhould be ſer- Plaintiff abſconded, and could not be 


ved on — perſonally ſerved with the Rule : Or- 
— — dered Gan Service of the Rule upon the 
| Plaintiff ab- Plaintiff's Attorney ſhould be good 

— Service, and upon Affidavit of ſuch Ser- 
vice, the Defendant was diſcharged, no 


one appearing to oppoſe it. 


5 Roberts againſt Hammond. | 
| Hil. 9 Geo. II. 
Col 3 


Afeer Priſoner H· E Defendant being in 8 


diſcharged by cution was diſcharged by Vir- 
Virtue of the tue of the Act for Relief of Debt- 


8 he 
Plain ir cant ors, With Reſpect to the Impriſon- 


bring Debt ment of their Perſons; aſter which 


* the Plaintiff brought an Action of Debt 
: upon the Judgment. Motion by Chap- 
ple to ſtay Proceedings i in this Action, 
oppoſed by Eyre. Cir, The Judg- 

ment by the Act ſubliſts but only ſo 

as to intitle the Plaintiff to take out 
Execution againſt the Defendant's Ef- 


feels, | 


Pꝛiſoners. = 
fects, if the Defendant ſhail after the 
Diſcharge have any, but not ſo as to in- 

title the Plaintiff ro have an Action of 

Debt upon it; therefbre let W 


be ſtayed. 


Hand againſt Kelley. 
Mich. 11 Geo. II. 


TY Defendant being in priſon Peiner on 3 


upon a Capias Utlegatum, was Capia: Uthya- 
Aſcharged by Vi — of the Inſolvent niche. 
Debtors Act, and aſterwards taken up- ee many 
on a new Capras Lilegam m on the o At. 
ſame Outlawry : Motion that he might 
be diſcharged. Cur unanimous the Act 


extends to Outlawries. 


Harris an Attorney againſt Fi 188· 
Eaſter 2 Geo. 


WIn of Attorney to confeſs __ 2 
a Judgment taken of the De- — = 


 fendant in Cuſtody ; the Judgment wasconfeſs a Judg- | 


ſet aſide becauſe. no Attorney, but the ment ſer afide, 
no Attorney 


Plaintiff was preſent. OO preſent, 


2 2 — 


o = 
nd FL. 
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Anonymus. 
Mich. 1 Geo. II. 


Warrant er | HE Judges agreed in this, that 
— ho when a Defendant ſigns a War- 
— Pa. rant of Attorney to confeſs a Judgment 
dener good, in Cuſtody, if there is any Attorney by, 


| SRP "or a Practicer as ſuch, either on the Be- 
ſuch preſent half of the Plaintiff or Defendant, it is 


on Behalf of 
2 ſuſficient. 


Dorrin gton and another, Executors, 
ny Rogers. Eaſt. 5 Geo. II. 
Borret. 


Jotgnent by 8 Glyde moved to ſet aſide a 
Attorney of a ) Judgment entered by Virtue of a 
Priſoner ſet Warrant of Attorney, and to have the 
ar _ Warrant of Attorney deliver d up, it 
oaly preſent. being taken of the Defendant when he 

| was in Cuſtody, no Attorney being pre- 
ſent, It appeared that the Plaintift's At- 


torney' s Clerk was preſent ; the Court 


faid it was never carried i far as to a 


Clerk, and therefore ſet aſide the Judg- 

ment as irregular, but ordered the De- 
| fendant to file ſpecial Bail, and accept 
mm Declaration. 


Walton 
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Defendant. 
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Walton againſt Stanton. 
Mich. 7 Geo. II. 


+ | S Compyns moved that the De- Warrant of 


O fendant might be diſcharged out of 2229 © 
Execution, the Warrant of Attorn ey Ks a) 18 


to confeſs the Judgment whereon he Herten in Cu. 


was held being executed when the De- corel 
fendant was in Cuſtody, and no Attor- ney preſent, | 
ney preſent. Serjeant Darnal for the 3 
Plaintiff ſnewed that the Defendant torney. 
himſelf was an Attorney, or practiced 

as ſuch; the Court held this to be 


ſuffcient, and would not diſcharge the 


Pꝛivilege. 
Johannet againF} Lloyd. 

3 = woL .  —_ 
Thomſon,” RS. ” 
THE Defendant was arreſted on Defendant re- 

1 his returning from an Attendance 1 bom. 
in Court upon the juſtifying his Bail; in Court ar. 
Serjeant J/yrne moved that he ſnight be reſted, dic 
diſcharged ; ordered accordingly. 


2 3 Pi 
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Smith againſt ani. | 
Mich. 13 Geo. I. 


Dilewlene HE Defendant was ſerved with 
ſhou'd be fer. a Copy of the Original, and the 
ed on g.. Queſtion was, whether the Defendant 
1 ; and not ſhould not have been ſerved with a Co- 
_ of the Origi- py of the Capias, or whether the Service 
=. of the- Copy of the Original was ſuffi- 
(ient. The Court held this Service to 

te bad, and that the Defendant ſhould 


have been ſerved with a Copy of ſuch 


Proceſs as the Sheriff hefore the making 


this Act could have arreſted the De- 
fendant upon, and ſet aſide the Judg- 
ment obtained 1 in this Caule. 


Peter a Remer, 
Nich. 11 Geo. II. 


o rio N to ſtay proceedings 5 


Original not the Defendant was ſerved with a 


à Proceſs to 


— De- Copy of the Original, upon which Ser- 


vice the Plaintiff entered an Appearance 

and delivered a Declaration. The Court 
held this a bad Sei Vice, and 1 Pro- 
ceedinge, 


Beach 


Es 


Pꝛoteſs. 


Beach againſt Smith. 
Mich. 1 Geo. 1. 


Cooke. 


for Irregularity of Service. The Pro- 


ceſs into Durham was read, by which 
the Biſhop was 1 to make a 
Mandate to the Sheriff of Durbam. 
Cheyre held this to be like the Caſe of 
ſerving the Copy of an Original, which 
the Court had held to be bad, and in- 
ſiſted that the Defendant ſhould have 
been ſerved with a Copy of ſuch Pro- 
cCegſs as he could have been arreſted upon, 
and upon this Proceſʒ the Sheriff of Dur- 
bam could not have arreſted the Defen- 
dant; and to this the Court aſſented, and 
made a Rule to ſhew Cauſe why Proceed 
ings againſt the Defendant ſhould not be 
diſcharged. Serj. Ihitalber came to ſhew. 
Cauſe againſt the Rule, and upon hear- 
ing both Sides the Court were of Opi- | 
nion, that the Proceſs ſerved upon the 
Defendant, muſt be .ſuch Proceſs, as the 


Defendant could have been arreſted up- 
| 2 4  n 


* 
* Aa 


v Virtue of the Statute for prevent On a Tifarem 
in 


ing frivolous Arreſts, the Plaintiff he Peſendant 
took out a Proceſs into London and a mutt be ſerved 


with a Copy 
Teftatum into Durham, and ſerved the 2 * — 


Defendant with a Copy; ; and now Mandate to 
Serj. Chefſhyre moved to ſtay 'Proceedin gs the Sheriff. 


# 


— 


on, and therefore the Defendant ſhou 4 
have been ferved with the Biſhop's 


Mandate to the Sheriff. The Court 


held this to be bad Service, and made 
the Rule abſolute. | 


Byers againſt Whitaker. 
Trin. 8 & 9 Geo. II. 
Thomſon. 
H E Defendant was ſerv'd in Lan- 
caſhire with a Copy of Proceſs 


fad + 10 our of this Court. Serjeant Compns for 


> Copy of thetic Defendant moved that Proceedings 
Proceſs out of might be ſtayed, and alledged that the 


the — 


Defendant ſhould have been ſerved with 
a Copy of the Chancellor of the 
Dutchy's Mandate to the Sheriff. Ser- 
jcant Birch for the Plaintiff inſiſted, 
that by Virtue of the Statute 5 G Geo. 
the Affidavit of Service of Proceſs muſt 
be made before the Court out of which 
the Proceſs iſſued, therefore it is neceſ- 
ſary ke ſhould de ſerved with the Pro- 
ceſs out of the Court of Common Pleas. 
Cur”, Proceſs to be ſerved ſince the Sta- 
tüte 5 Ges. is the Proceſs out of the ſu- 
rior Court, and this Proceſs is well 
| ſerved, and fo i it has'been determined in 
B. R. the Caſe of Prat and Smith in 
this Court Was before the Statute 5 ev. 


9 


Pelafcld 


1 Duel 


E 
5 


Foley. 


Cho ke. 


fendant to appear ſhould be, whether for the A 


Proceſs. — 34 
Delafield and others 4 t 


Jones. 


' Hil. 13 Geo. I 


C9 MNS Wel the Court to M 

aſide a Judgment ſigned in 5 62 
Cauſe, for that the Proceſs was not 3 . 
ſerved by the Sheriff's Officer, but by + 
the Attorney or his Clerk. The Court 
held that the Proceſs was well ſerved 


weithin the Meaning of the Act. \ 


Hall againi# Whilby. 
Hil 7 Geo. II. 
Thomſon. 


Erjeant Lylin rd to ſtay Pro- p eg fer 
ceedings, becauſe the Defendant Poe 2 


had been — 27 with a Co y of Pro- berty. 


ceſs directed to the Sheri ef Suffolk 
within the Liberty of Bury &. Ed. 
mundi. The Court denied the Motion. 


Alſop againſt Bagot. 
Eaſter 6 Geo. II. 


J7 was queſtioned for what Day the Notice to ap- 
Notice upon the Writ for the De- p—__ by 


for the Eſſoin-Day or the Appe arance- Pearanee-1 
Day. The Court held the Notice to 


Wan muſt be ſor the Appearance. Day. 
| AT 


346 Pzoceſs. 
Alſop againſt Bagot. 
Trin. 6 & 7 Geo. II. 


Cooke. ” 
Notice for the HE Court reconſidered this 
* Caſe, the Stat. 12 Ceo. 1. gives 


Proceſs, maſt 4 Days for the Defendant to enter his 
ac ag E/. Appearance before the Plaintiff can en- 
oY ter it for him, and the conſlant Prac- 
tice upon that Statute has been to com- 
pute the 4 Days from the Eſſoin-Day; 
the Statute of Geo. 2. adds 4 Days more, 
in all 8 Days; if the Notice to be gi- 
ven to appear be for the Appearance 

Day, and the Defendant has 8 Days 
from thence to appear, he will then 
bave 12 Days to appear, which the 
Statute never intended. Adjudged per 
totam Curiam, that the Notice for the 
Defendant to appear muſt be for the Eſ- 
ſoin-Day of the Return. The former 
Rule made in this Cauſe was ſet a- 
—_- x N 5 

flenner againit Oatridge. 
Hil. 7 Geo. II. 


Cooke. 


Notice to ap- (OErjeant Baines moved to ſtay Pro- 
Pear on Pro- ceedings for Irregularity in the Ser- 
caſa ſhou'd be 


for the Eſſoin, vice Of Proceſs. The Defendant was 
tho' a Sunday. ſerved with a Writ returnable the firſt 
Return of this Term, with Notice to 
GOA < appear 


Dorret. 


appear on the 2oth of January being 
the Eſſoin- Day, which was a Sunday. 

Held per Cur to be good Notice, and 

the Motion denied. y 


Green againfÞ Watkins. 
Hil. 7 Geo. II. 


OTION to ſtay Proceedings; Node for the 
LV | the Defendant was ſerved with a Mad wrong 


Copy of Proceſs, returnable Oct ab. 


Ililar. and Notice to appear on Mon- 
day the ziſt of Fanuary ; Serjeant oh- 
myns for the Defendant, inſiſted that the 
Day of Return is the 2oth of Janu- 
ary. The Court upon Conſideration, 
and adviſing with the Prothonotaries, 


held that the Notice ſhould be to ap- 


pear on the Sunday. 


White again# Waſhington. 
Mich. 12 Geo. II. 


(iar bearing Teſte 22d of Auguſt, Notice to ap- 

- returnable Tres Mich. was ſerved in 2 29h O. 
0 5 . tover, not ſay- 
ceptember, with Notice under the Co- ing next, bad. 
py to appear on the zoth of October, 


not ſaying next. Serjeant Hayward mo- 


yed that the Proceedings might be ſet 
aſide. Rule to ſhew Cauſe. SerjeantjShyn- 
zer for the Plaintiff inſiſted, that if the 

Notice 


* 


— — 


* 2. 1 — 
2 — BN — 
N - ** 


is 

4 
10 
$i 
A is 

7 
; i 

4 
43 
a 


Tofufficien too late, becauſe a Declaration was de- 


Proceſs. 


Notice was bad, the Application came 


248 


Notice may livered, and a Rule to plead given. 
Gy Frime Cur,, The Notice is bad; upon a de- 
before Judg- fective Notice the Plaintiff may apply 


ment. at any Time Pn A Mr 


ſtake in the Proceſs is eured by the 
Plaintiff's entering an Appearance, which 
has been always look'd upon to be as 
effectual for that Purpoſe as if the De- 
fendant had enter'd the Appearance. 


The Rule muſt be abſolute. 
Simpſon againit Claypham. 
| Eaſter, 8 Geo II. 
Thomſon. FE 
e _— Erjeant Belfield moved that the Pro- 
p5 +. as te eeedings might be ſtayed, for that 


the Defen- in the Proceſs ſerved upon the Deſen- 
dant: Name. dant, he was named ben, but in 
the Notice under the P 
named Chfbam. . Rule to ſhew Cauſe. 
Serjeant Eyre for the Plaintiff. Cur, 
'The Name in the Notice ought to fol- 
low the Name in the Writ. The Rule 
muſt be abſolute. „ 5 


| Atwood 


5 he was | 


od 


* Appearance. 


Pꝛoteſs. 


Atwood against Meredith, Execu- 
tor, in Caſe. Mich. 11 Geo. II. 
Cooke. „ 1 


Tu E Plaintiff ſued out a Special Notice a 
Capins againſt the Defendant Toe ms 
5ol. ſerved the Defendant with a Co- ces, tho the 
* pyofit, and enter'd an Appearance for Wric my 
dim. * 1 
| Agar moved to ftay Proceedings, 107. 


7. Becauſe no Engliſh Notice to the 
Copy ſerved, purſuant to the Stat. 12 
Ceo. 1. 5 Ceo. 2. Secondly, No Spe- 


5 cial Writ ſhould have been ſued our. 


Hil. $ Geo. 2. Liniker v. Hudſon, B. R. 
Trin. 6 & 7 Ges. 2. Morſe an Attorney 
againſt Farnham. Fil. 7 Geb. 2. Long- 


 bothom againſt Knap. 


Wright, Notice not neceffary, the 
Statute requires Notice only where the 
Cauſe of Action is under 10. | 

Draper, The Writ is not void, be- 
cauſe a ſpecial Writ may be ſued out 
if the Action be not under 10/. No- 
tice is only neceſſary when the Writ it- 


* 


tion. 


ſelf doth not expreſs the Cauſe of Ac- 


3 Cur", The Notice doth not expreſs the 


Cauſe of Action, but only the Time of 
. 
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nion. 


Psꝛocels. 

Ch. 7. The Statute 12 Geo. 1. makes 
three Ways of Proceeding. 
1. Where the Action is above 101. 
and no Affidavit is made, which is the 
preſent Caſe. 


2. Where it is above 10 J. and an Af- 


fidavit is made. 

3. Where it is under 10/. 

This being above 10/. and no Affi- 
davit made, the Plaintiff would have 


ſerved the Defendant with a Copy of a 


Writ without Notice, unleſs he is obli- 
ged to give Notice by the Statute 5 Ceo. 
2. The Statute of the 5 Ceo. 2. ſeems 


to require Notice only in Actions under 


10/. and this ſeems to be Caſus omiſ- 
ſus; but as the one Act is explanatory 
of the other, and therefore may be ex- 
plained together; and as this has been 
already determined in this Court in the 
Caſe of Long bothom and Knap, this 


Proceeding is wrong for Want of No- 


The other Judges of the ſame Opi- 


Juncomb 


IE - 
8 : 
OG 


8 S 


Thomſon. 


0 


Proceſs. — ir 


Juncomb againſt Love and his 
Wife. Eaſt, 8 Geo. II. 


YR oceſs againſt Baron & Feme, and Froces againſt 


Baron and 


the Husband only ſerved ; the peme, Hus- 


Plaintiff appears for both; held to be band only 


b d. 
good Service. "_ 


Collins gain Shapland and his 
Wife. Eaſt. 12 Geo. II. 
Thomſon. _ - 


A< TION againſt Baron & Feme, 3 


Scrjeant Huſſey moved that the ih proces. 
Judgment might be ſet aſide, becauſe 

the Wife had not been ſerved with a 

Copy of the Proceſs. Rule for the 
Plaintiff to ſnew Cauſe. Cur, It is not 


neceſſary to ſerve the Wife, on ſerving 


the Husband the Plaintiff may appear 
for both, if the Defendants do not ap- 


pear. Rule diſcharged. f 


Worley againft Bull and another, 


Executors. Trin. 8 & 9 Geo. II. 


 JRoceſs againſt two Defendants Ex- Proceſs againſt 


| | ot two Defen- 
ecutors, and only one {.rved. mo. Execu- 


Serjeant Chapple moved that Procced- m, boch u m 
ings might be ſtayed, Rule to ſhew be ſer vd. 


1 Cauſe, © 24 


352 Pꝛoteſs. 
Cauſe. Eyre for the Plaintiff ſaid that 
the Defendants being Executors, Service 


on one of them was fuffictent, for the Ex- 
ecution will be de bonis teſtatoris. Cur, 


The other Defendant muſt be ſerved 


before you can proceed, or you may 


outlaw him. 


Mathews againſt Partridge. 
Eaſt. 1 Geo. II. I 


Proceſs ſerved "JH E Court was moved to ſet aſide 
at fix o' Clock a Judgment for 1 the 


in the Aﬀter- 


noon of the Irregularity complained that the 


Day af the Proceſs was ſerved on the Appearance- 


— god Day of*ttre Return, at Six o Clock in 
- the Afternoon after the Court was ri- 


ſen. Serjeant Che for the Defendant 


inſiſted, that it ould be ſerved before 1 2 

o Clock at Noon. Serjeant Belfield 

for the Plaintiff inſiſted that the Court 

ſat long on the Day of the Return. Cur”, 

The Proceſs is well ſerved, there is no 
Fraction of a Day. 


Hayne again Cane. 
Hil. 5 Geo. II. 


Procefs ferves  YRocels ved at Seven o Clock at 


r 1 Night upon the Return-Day ; the 


Night on the Defendant moved that Proceedings might 


of 
Day wank be —_ and would have it mag 


0 
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Paoceſs, 

that the Court was riſen when the Pro- 

ceſs was ſeryed, and conſequently the 

Service not good. Cur, He that moves 
to have Proceedings ſtayed for Irregu- 
larity, muſt make the Irregularity com- 
pletely appear; if you had aſcertained 

the Time of the Riſing of the Court, 

and it had appeared that the Proceſs 
was ſerved after the Court was riſen, 
we could have conſidered further. No 
Rule. = 


La 


1 1 


8 


Panchand againff Woolley. 

Hl. 12 Geo. II. 

Borret. oY | - 
Erjeant Draper moved that the On Service of 
Judgment might be ſet aſide, be- vie 10-4; eg 

cauſe when the Defendant was ſerved ſbewn. 

with a Copy of the Proceſs, the Writ © 

itſelf was not ſhewed to him. Rule 

to ſhew Cauſe. Serjeant Aar for the 

Plaintiff, Cur”, It is good Service with- 

5 the Writ. Diſcharge the 


Aa . . Cule. 


Paocels. 


Cutliffe an Attorney againſt Stan- 
diſh. Trin. 7 & 8 Geo. II. 


A complete Pre againſt ſeveral Defendants; 

Pee mt in the Copy ſerved upon the De- 

be ſerved. fendant Standiſh, the other Defendants 
were not named. Cur”, This, is wrong, 
a complete Copy of the whole Procels 
muſt be ſerved. Chapple for the Plain- 


tiff; Delfield for the Defendant. 


Backs 
"dhe 


Smith againſ# Wintle. 
Trin. 7 & 8 Geo. II. 
Borret. : 


Copy of _ HE Queſtion was, whether the 
— — of 1 Proceſs was rightly fervd. Up- 
a Door, the on the Rule to ſhew Cauſe why Pro- 
— * ceedings ſhould not be ſet aſide, it a- 
Side. peared that the Defendant skulked and 
concealed himſelf, and was in a public 
Office with the Door locked; the Plain- 
tiff's Attorney faw him through the 
Key-hole of the Door, and that he was 
very near the Door, and thereupon told 
him aloud that he hada Copy of a Writ 
for him, put the Copy through a Crevice 
in the Door, ard told him what the Paper 
was. Cur, This is good Service; let 
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Pꝛocels. 


the Rule be diſcharged. Darnal for 


the Plaintiff; Birch for the Defendant. 


Jemmet againſ} V oyer. 
Trin. 7 & 8 Geo. II. 


Cooke, 


OTION to ſtay Wee for 

Irregularity in the Notice on the 
Copy of the Writ ſerv'd upon the Defen- 
dant. The Plaintiff bad proceeded ſo 
far as to leave a Declaration in the Of- 
fice, and give the Defendant Notice of 


dant applied too late, for that he 


Irregularity 
in the Service 
of Proceſs may 
5 complain- 
ed of any 
Time before 
interlocutory 


Judgment. 


it; the Plaintiff objected that the Defen- 


ſhould have come beſore Notice of the 


Declaration. The Court ſaid, that for 
the future it ſhould be underſtood that 
the Defendant had no Need to apply 


to ſtay Proceedings for any Fault in 


the Service of Proceſs, until Notice te 
given of the Declaration, left in the 


Office. Baynes for the Plaintift ; Birch 


for the Defendant. This was moved 
again, and it was ſaid that if the De- 


fendant applied to the Court after No- 


tice of the Declaration, and before in- 


tzrlocutory Judgment, it Was Time 
enouch. 


A333 The 


Prohibition. 


The Biſhop of Hereford againſt 
Croft. Trin. 6 Geo. 


Plaintiff muſt Y Egula in Probibitione fiat. Agreed 


declare in Pro- 


hibition, if * * if the Defendant inſiſt on it, the 
Defendant in- Plaintiff muſt declare. n 
fiſt on it. . 

Pitt againſt Evans. 

Mich. 12 Geo. II. 

A 
= Prohibition T YRohibition. Rule that Civilians 
ivilians to be 
E ſhould be heard. Dr. Lee attend- 


Sides, or nei- ed to ſhew Cauſe why the Prohibition 
on. ſhould not go, but an Affidavit was pro- 


duced, thatno Civilian could be got toar- 
gue for the Prohibition. Serjeant Eyre 
tor the Prohibition, infiſted that a Ci- 


vilian ought not to be heard on the 
one Side, ſince no Civilian would attend 
on the other Side. Serjeant Draper a- 


gainſt the Prohibition. Cr, Civilians 
ought to be heard. on both Sides or 
neither; but enlarge the Rule, for per- 
haps when our Opinion is known a 
Civilian may attend on the other Side ; 
no Civilian attending at the Time ap- 
pointed, the Court refuſed to hear Dr. 
Lee, and diſcharged the Rule. 
BK. 8: Pꝛo⸗ 


3 +1: 1 
Pꝛomiſloꝛy Notes. | 


Cotton againſ} Horſemanden. 
Borret. +: 
| H E Court held that in Actions Intereſi on x 
upon Promiſſory Notes, payable ee 
on Demand, Intereſt ſhould be given bee ee 
from the Time of the Demand proved ; the Time of 
but that in this Caſe where upon the the Demand | 
Face of the Note it q to be for r Mong) 
ace of the Note it appeared to be for for Money 
Money lent, Intereſt ſhould be given lent from the 


from the Date of the Note. _ of the 


Randolph againſt Reginder. 
mi 2 Geo. II. 
Toh 8 


| CHIP PLE moved to ſet alide a Intereſt on a 


* | promiſſory 
Writ of Inquiry executed, and the Naas E | 


Obdjection was that the Jury had given jowed from 
Intereſt on a Promillory Note to. the the Time the 


Note is pay- 


Day of the executing the Writ of In- able to the 


quiry ; upon hearing Branthwayte for Time of the 


the Plaintif, the Court declared that the Return of the 
Jury ſhould only compute Intereſt from 


Writ. 


the Time the Note was payable to the 
Time of the Return of the Writ : The 
Court refuſed to ſet aſide the Writ of 
Inquiry, but ordered the Attornies on 
Aa 3 bo” 
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both Sides to compute the Intereſt, and 
that the Plaintift ſhould levy no more 
than the Sum ſettled on ſuch Computa- 
tion. The Plaintiff produced a Rule 
made in the Court of King's Bench the 
laſt Term, O/aifh v. Cordell, where- 
by the Court had fet aſide, an Inquiry 
for giving more Intereſt than was due. 


Anonymus. 
Eaſt. 10 Geo. II. 


car CTION on a Promiſſory Note 
nin the by the Indorſee againſt the Draw- 


Drawer of er; the Defendant demurred, and ſhew- 
1 ed for Cauſe that no Notice was al- 
to alledge No ledged to be given to the Drawer of 
_ in- the Indorſement. Beſfield for the De- 
eremen fendant. Hob. Holmes v. Trift. Cro. 
Jac. 432. Ilerings Caſe, Lilly's En- 
tries 43, 44, 45, 73. Cliſts Entries 
913,914. Hall. 457. Lawrence v. Ja- 
cob. Paſ. 8 Geo. 1. in C. B. Caſes in 
Law ad Equity 43. Cur', This Book 
is falſe, for the Judgment was affirmed 
in B. R. Cur, There is no Need of 
Notice. Judic. pro Quer- 


Quare 


Quare Impedit. 
 Crosfield King, Eſq; Executor * 
John King, againſ# George Bi- 
hop of Carliſle, the Chancel- 
lor, "Maſters, and Scholars of the 
Univerſity of Cambridge, Ed- 


mund Law and William Gib- 
bon, Clerks. 


Trin. 11 & 12 Geo. II. 


Thomſon. 


| Uare Inpedit. . The Univerſi ity of Plaintiff i in 2 
22 claimed the Right of W# 
Preſentation to the Church in Diſpute, — 
by Virtue of the Statute 12 Anne, Star. 2. ries touching 
c. 14. to veſt in the two Univerſities the 


Right of Preſentation to Benefices be- 
longing to Papiſts. Serjeant Mynne 
moved for the Defendants upon the ſaid 
Statute 12 Anne, that the Plaintiff 
might be examined touching any ſecret 
Fraud or Truſt, relating to the Preſen- 
tation to the Rectory of Grayſtock 
in the County of Cumberland in Que- 
ſtion, and produced an Affidavit of EA. 

| Aa + | uud 


ſecret Truſts 
for 2 


Quare Impedit. 
mund Las that the Plaintiff was a 
Truſtee for a Papiſt; upon this the 
Court made a Rule to ſhew Cauſe, as 
follows. 5 
Friday the 12th of May. Upon the 
Motion of the Defendants, the Chan- 
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cellor, Maſters, and Scholars of the 


Univerſity of Cambridge, and of the 
Defendant Edmund Law, and upon 
the Affidavit of the ſaid Edmund Lazy, 


it is ordered that the Plaintiff do, upon No- 


tice of this Rule given to him, ſhew Cauſe 

to this Court on Monday next why he 

ſhould not be examined according to 

the Tenor of an Act of Parliament 

Stat. 12 Annæ 
Stat. 2. c. 14. her late Majeſty Queen Anne, intituled, 
Aa Ad fer rendering more effeftual 

an At made in the Third Tear of 


Stat. 3 Jac. 1. te Reign of King James the Firſt, in- 


N tituled, An Act to prevent and avoid 
Dangers which may grow by Popiſh 
Stat. 1 W. & Recuſants; And alſo of one other Act 
_ Selle 1. c. nad in the firſt Year of the Reign of 
Onueen Mary, intituled, An Act to veſt in 
the two Univerſities the Preſentations 
of Benefices belonging to Papiſts; And 
for ceſtiug in the Lords of Fuſticiary 
Poꝛver to inflitt the ſame Puniſhment 
againſt Feſuits, Prieſts, and other traf- 
ficking Papiſts, which the Privy Coun- 


cil 


made in the 12th Year of the Reign of 


their late Majeſties King William and 


es. Aa eb edit * 
* 3 * * * 
By Y 3 
OP” 


cil of Scotland was impoꝛvered to db, 


y an Aft paſſed in the Parliament of 
Scotland, intituled, 41 Act for prevent- 


ing the Growth of Popery ; in order to 


the Diſcovery of any ſecret Truſts, 
Frauds, or Practices relating to the Pre- 


ſentation to the ReQory in Queſtion. 

In this Term the Rule was made ab- 
ſolute, as follows. | 
Saturday 3d une. Upon reading 


a former Rule made in this Cauſe the 
12th of May laſt Term, and upon 


hearing Counſel on both Sides, it is 
ordered, that the Plaintiff ſhall be exami- 
ned according to the Tenor of an Act of 


Parliament made, Gc. [ut ſupra] in or- 


der to the Diſcovery of any ſecret 


Truſt, Frauds, or Practices relating to 


the Preſentation to the Rectory in Que- 
ſtion. . 
In the ſame Term Serj. Vynne moved 


the Court for their Direction, in what 


Manner the Plaintiff ſhould be examined, 


whether Vea voce in Court, by Affida- 
vit, or on Interrogatories. The Court 


ſaid that by the Act the Examinations 
are to be ſubſcribed by the Party, there- 
fore Viza ooce is an improper Way, for 
we have no Officer to take down what 


People depoſe in open Court; as to Af- 
fidavit that is too incertain a Way, for 
poſſibly the Affidavit may not be ſatis- 


| factor 73 


/ 
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Nuare 'Jmpedit, 


factory; the propereſt Way will there- 


fore be to examine him on Intetrogato- 
ries, and then his Examination will be 
upon Record; therefore let a Commiſ- 
ſion be made out under the Seal of the 
Court to the three Prothonotaries, or 


any two of them to examine the Plaintiff. 
The Rule for the Commiſſion is inſert- 


ed in the Commiſſion. 


The COMMISSION. 


c GEORGE the Second, by the 


© Grace of God, of Great Bri- 
tain, France and Ireland, King, De- 
ſender of the Faith, Gc. To our truſty 
and well- beloved George Cooke, Eſq; 
our Chief Prothonotary of our Court 
of Common Pleas at W-Rminfeer, Ri- 
chard T homſon, Eſq; our Second Pro- 
thonotary of our ſaid Court, and T ho- 
mas Borret, Eſq; our Third Prothono- 
tary of our ſaid Court, Greeting, 
W hereas Crosfe d King, Eſq; Exe- 
cutor of John King, hath impleaded 
the Right Reverend Father in God 
George Lord Biſhop of Carliſle, the 
Chancellor, Maſters, and Scholars of 
the Univerſity of Cambridge, Ea- 
mund Law and Villiam Gibbon, 
Clerks, in our ſaid Court of Common 
Pleas at Weſtminſter, before Sir Fohn 
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' Nnare Impedit. 


. 0 Milles, Knight, and his Companions, , 
* ourJultices of our ſaid Court, in a Plea 


© of Ouare Impedit, for the Rectory 


of Grayſtock in the County of Cu 


© berland, And whereas by an Act of 


Parliament made in the 1 2th Year of 
_ © the Reign of her late Majeſty Queen 
Aune, intituled, An Act for rendering 
© more efettual an A made in the 
© Third Near of the Reien of King 
James rhe Firſt, intituled, An ACT 70 


* prevent and avoid Dangers which 


* jeſties King William and Queen Ma- 


. 


* Univerſities the Preſentations of Be- 


_ © nefices belonging to Papiſts; And for te- 
* fiug in the Lords of Fuſticiary Pow 


* er io inflift the ſame Puniſhment a- 
pf 2525 Feſuits, Prieſts, and other 
* rrajjicking Papiſts, which the Privy 
* Council of Scotland was impozrered 
to ao, by an Att paſſed in the Parlia- 


* ment of Scotland, intituled, An AF for 


* preventing the Growth of Popery, 
It is Enacted, that every Papiſt, or 


© Perſon making Profeſſion of the 

* Popiſh Religion, and every Child not 
© beinga Proteſtant, under the Age of 21 
© Years, of every ſuch Papiſt, or Perſon 


pro- 


ry, intituled, An Act to veſt in the teo 
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may grow by Popiſh Recuſants; and | 
* alſo of one other Act made in the firſt 
Tear of the Reign of their late Ma- 
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Nuare Impedit. 
profeſſing the Popiſh Religion, and 


every Mortgagee, Truſtee, or Perſon 
any Ways intruſted directly or indi- 


rectly, mediately or immediately, by 


or for any ſuch Papiſt, or Perſon 
making Profeſſion of the Popiſh Reli- 
gion, or ſuch Child as aforetacd. whe- 
ther ſuch Truſt be declared by Wri- 
ting, or not, ſhall from and after the 
Tenth Day 'of July, which ſhall be 


in the Year of our Lord 1714, be 
diſabled, and is thereby made incapa- 
ble to preſent, collate, or nominate, 


to any Benefice, Prebend, or Eccleſia- 


ſtical Living, School, Hoſpital, or 


© Donative, or to grant any Avoid- 
£ ance of any Benetice, Prebend, or 
Eccleſiaſtical Living; and that every 
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ſuch Preſentation, Collation, Nomi- 
nation, and Grant, and every Admiſ- 


ſion, Inſtitution, and Induction, to be 


made thereupon, ſhall de utterly void 


and of no Efte& to all Intents, Con- 
ſtructions, and Purpoſes whatſoever ; 5 
< and that in every ſuch Caſe, the 


Chancellor, and Scholars of the U- 


niverſity of Oxford, and the Chan- 
cellor, and Scholars of the Univer- 


ſity of Cambridge, by what Name 
or Names they or either - of them 


are incorporated, ſhall reſpectively 


have the Preſentation, . Nomination, 


_ © Col- 
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Quare Impedit. 


Collation, and Donation, of and to 
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every ſuch Benefice, Prebend, or Ec- : 


cleſiaſtical Living, School, Hoſpital, 
and Donative, ſet, lying, and being, 


in the reſpective Counties, Cities, and 


other Places and Limits, in the faid 
Act of the third Year of King James 


mentioned, as in and by the ſaid Act is 


directed and appointed, in the caſe of 
a Popiſh Recuſant convict, and that it 
ſnall and may be lawful for the Court 
where any Cuare Impedit ſhall be 


hereafter depending, at the Inſtance 


of either of the ſaid Chancellors, and 
Scholars, or their Clerk, being Plain- 
tiffs or Defendants in ſuch Suit, by 


Motion in open Court at their Diſere- 


tion, to make any Rule or Order, re- 


quiring Satisfaction upon the Oath of 
ſuch Patron and his Clerk, who in the 


ſaid Suit ſhall conteſt the Right of the 
ſaid Univerſity to preſent to ſuch Be- 
nefice, or Eccleſiaſtical Living, by 


Examination of them or either of 
them in open Court, or by Commiſſi- 


on under the Seal of ſuch Court, for 


Examination of them, or either of 
them, or by Affidavit, as the ſaid Court 


ſhall find moſt proper, in order to 
the Diſcovery of any ſecret Truſt, 
Frauds, or Practices, relating to the 


ſaid Preſentation then in Queſtion ; 


. 
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Quare Impedit. 
and that ſuch Examinations ſhould 
be reduced into Writing, and ſigned 
by the Party examined for the Pur- 
poſes therein mentioned. And where- 
as the ſaid Chancellor, Maſters, and 
Scholars of the Univerſity of Cam- 
bridge, and Edmund Vat their 
Clerk, Defendants in the ſaid Suit, 
have pending the ſaid Suit, moved 
our ſaid Court of Common Pleas in 
open Court, purſuant to the ſaid Act 
to make a Rule or Order requiring 


Satisfaction, upon the Oath of the 


ſaid Crogfeld King the Patron, who 
in the ſaid Suit conteſts the Right of 
the ſaid Chanccllor, Maſters, and 
Scholars of the Univerſity of Cam- 
bridge, to preſent to the ſaid  Bene- 
fice, or Eceleſiaſtical Living, in order 


to the Diſcovery of any ſuch ſecret 


Truſt, Frauds, or Practices relating to 
the Preſentation in Queſtion; and 
our ſaid Court upon ſuch Motion 
have made a certain Rule or Order, 
bearing Date in Trinity-Term in the 


11th and 12th Years of our Reign, 


being in the Words following, that 
is to ſay, Crosfield King, Eſq; Exe- Þ| 
cutor of 7obn King, againſt George PF 
Biſhop of Carliſlèe, the Chancellor, P 
Maſters, and Scholars of the Univer- 
lity of Cambridge, Edmund Law and 

* * William 


G 


R © 8 


Nuare Ympedit. 
* William Gibbon Clerks, Friday gth 


Fune, Upon reading a former Rule 


made in this Cauſe the 3d Inſtant, It 
is ordered that a Commiſſion do iſſue 
under the Seal of this Court to the 


or any two of them to examine the 


* the Tenor of an Act of Parlia- 
ment made in the 12th Year of 
the Reign of her late Majeſty Queen 
Anne, intituled, An Act fer rendering 


A 


© Third Tear of the Reign of King 
James the Firſt, intituled, An AZ to 


prerent and avoid Dangers which 


may grow by Popiſh Recuſauts; And 
* alſo of one other Act made in the firſt 


© Your of the Reign cf their late Ma- 


jeſties King William and Oneen Mary, 


© intituled, Au Act to ceſt in the two U- 
* nicerſities the Preſentations of Bene- 
* frees belonging to Papiſts; And for 


* eefting in the Lords of Juſticiary 


* Power to inflift the ſame Puniſhment 


* againſt Feſuits, Prieſts, and other 
* trafficking Papiſts, which the Privy 
© Council of Scotland was impowered 
* 20 do, by an Act paſſed in the Parlia- 
ment of Scotland, intituled, An Act for 


L, preventing the Growth of Popery ; 


© upon Interrogatories, to be exhibited 


1 


three Prothonotaries, impowering them 


Plaintiff upon Oath, according to 


more ehfectual an At made in the 
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Quare Impedit. 
* by the Chancellor, Maſters, and 
* Scholars of the Univerlity of Cam- 


ridge, and Edmund Law their 


© Clerk, or either of them, in order to 


© the Diſcovery of any ſecret Truſt, | 
_ © Frauds, or Practices relating to the 


© Preſentation to the Rectory in Que- 


© ſtion; and it is further ordered, that 


© the ſaid Crosfie/d King do from Time 
© to Time attend the ſaid Prothonotaries 
at ſuch'Time and Times as the ſaid Pro- 
thonotaries or any two of them ſhall 
appoint ; and it is alſo ordered that 
the ſaid Crosfield King ſhall fign his 
Examination ſo to be taken, upon the 
Motion of Serjeant Wynne, by the 
Court. Know Le therefore that we, 
confiding in your Fidelity and prudent 
Circumſpection, have given and gran- 
ted, and by theſe Preſents do give 
and grant to you the ſaid George Cooke, 
Richard Thomſon, and Thomas Bor- 
ret, or any two of you, full Power 
and Authority to examine the ſaid 
Crosfield King upon his corporal Oath . 
upon Interrogatories, to be exhibited 
* by the ſaid Chancellor, Maſters, and 
© Scholars of the ſaid Univerſity of 
* Cambridge, and the ſaid Edmund 


'© Law their Clerk, or either of them, 
in order to the Diſcovery of any ſecret 


© Truſt, Frauds, or Practices relating to 
| - 
I > 2 ns 


* 


Quare Impedit. 
© the Preſentation to the Rectory in Que- 
* ſtion in the ſaid Suit. And we do will 
d and command you the ſaid George Cooke, 
* Richard Thomſon, and Thomas Bor- 
ret, that you or any two of you do ex- 
amine the ſaid Crosfie/d King upon his 
* corporal Oath, upon Interrogatories, 
to be exhibited by the ſaid Chancel- 
_ © lor, Maſters, and Scholars of the ſaid 
* Univerſity of Cambridge, and Ed- 
* mund Lazy their Clerk, or either of 


them, before you or any two of you, 
© in order to the Diſcovery of any ſecret 


© Truſt, Frauds, or Practices relating 
© to the Preſentation in Queſtion in the 
* ſaid Suit; and that you do reduce in- 
© to Writing the Examination of the 
* ſaid Crosfield King thereupon, to be 
* taken before you, or any two of you, 
and cauſe him the ſaid Crosfield King 
* to ſign the ſame, ſo that you may have 
* the ſaid Examination ſo taken and 
* ſigned before our Jeon at Weſtmin- 
; fer ; and this you ſhallnot in any wiſe 
* cauſed the Seal of our ſaid Court to 
© be put to theſe Preſents. Witneſs Sir 


John Milles, Knt. at Weſtminſter, the 


_ * 21ſt Day of June in the Twelfth 
* Year of our Reign. 5 


Bb Beco; 


omit. In Witneſs whereof we have 


369 


$70 


—_— 


— 


— 


Recozdart facias Loque- 
lam. 


Taylor a Blaxland and others. | 
Mich. Geo. II. 
Pyley. 
If che Defen- IN Replevin. Motion to ſet aſide a Re- 
| — — 707. 1 — the Defendant i in Re- 
— at the plevin brought a Recordari facias Lo- 
— No- uelam, returnable Tres Mich. did not 
tice of filing file it until the 3d of November, gave a 
it. Rule to how, and for want of a De- 
claration ſued out a Retorn habend', 
It was inſiſted upon by Serjeant Chap- 
ple for the plaintiff, that the Defendant 
not having filed his Re. fa. lo. at the Re- 
turn, but having ſtayed until the third 
of November, he ſhould have given the 
Plaintiff Notice when he filed it. Serje- 
ant Baynes for the Defendant inſiſted that 
Notice of filing the Recordari was not 
neceſſary, but that the Plaintiff muſt take 
of the Recordari being filed at his Pe- 
ril. The Court ſaid that for the future 
if the Defendant did not file his Re- 
cordari at the Day on which it was 
returnable, he ſhould give to the 


Plaintiff's Attorney Notice of filing it. 
Anonymus. 


. 


ü ö * P Life, with 
1 Heirs of his Body, may ſuffer a Renzinder in 
Recovery. Tail, may 
| ſuffer Reco- 
| very. | 


Staples gen ten 


| purtitæ ger en _ ſeptimo die Octo- ſeveral Pa- 


| Recoveries. 371 


Anonymus. Eaſt. 7 Geo. ö 
1 the Plaintiff brings a Recordari Proceeding 


7 | : irh on aRe. fa. ls. 
facias Loquelam, he files it with e —— 


the Filacer, gives a Rule for the by Plaintiff 


| Defendant to appear, and may have a or Defendant, 
 Pone, Diſtringas, Oc. it the Defen- 


dant does not appear; if the Defendant 
brings a Recordari facias Lequelam, 
he alſo files it with the Filacer, and gives 
a Rule to declare. 


Recovertes, 


Anonymus. Mich. 9 Geo. 


Enant for Life, Remainder to the Tenant ſor 


Hil. 7 Geo. II. Ro. 2. 


Cooke. . 
Jenkinſon Peren I. 


7 


*  \ ÞPrecae Writ 
ERCUR of — | 


5 c. in a Re- 
. Febru aches e | 


Spooner Pouches. Vari ſuper lectione ded by ad- 


Indeutur © quadri- ding the 
Names of 


b 2 bris, rithes, 
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Recoveries. 


bris anno ſexto Georgii Regis nunc 
ſecund inter Thomam Spooner ex prima 


parte, Johannem Staples gen ex ſecun- 
da parte, Wil'um Jenkinſon gen ex 
tertia parte & Wilum Fellowes, 


 Armigerum ex quarta parte, fait”, & 
lectioue le Pracipe cum Curſitar Cum 


Norf. reli?” & ſeparal brevium de In- 
gru', Sum, & Sei a le mittimus & 


tranſcript & afirmacon prafat' Tho- 


me Spooner ordinat eſt quod le prici- 
pe, bre de Ingru Sum' & Sei a, De- 
dimus poteſtatem & return ſuperinde 


& mittimus & tranſcript” pred” emen- 


dentur addendo cerba Shotteſham, St. 


Mary's Shotteſham, St. Martin's Shot- 
teſham, All Saints Shotteſham, Sr. 


BenediQ's & Shotteſham, St. Butolph's 
guxta tenorem 5 efettum Tudentur 


pred & gd" recuperatio inter partes 


pred” juxta emendation' pred” perfi- 


cietur. ä 
Ver Cur. 
. 9 . 9 
Ex motion Servien Baynes, 


8 - Dar by. 
Deed dated 7th O&. 


Writ of Entry, Teſte 11th OFF. return- 


able Menſ. Mich. | 


Summons, returnable Qinden Martin. 


Seiſina, returnable Off. Hil. 


N. The Recovery had paſſed all the 


Offices except the Prothonotary's. 
Jewel 


2 A * 
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r 
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Recoveries, _ mn. 


Jewel Demandant, Henzel Te- 
nant, Lord Harwicke Vouchee. 
Mich 12. .;Geo. Hl. 


Thomſon. 


2 3 Nov. H E Lord Chancellor Recovery ſuf- 


came to the Bar of the ary in Court 
Court with the Purſe and Mace, and by Lord Chan- 
cellor. 

ſuffered a Recovery as Vouchee. 


The King againſt Sir Cordell Fire- 
braſs, Bart. and others. Mich. 
12 Geo. II. 1 | 


Thomſon. 


RIT of Deceipt to reverſe a Judgment 
ina Writ of 


Recovery ſuffered of Lands p, fer 


held in Antient Demeſne, in the Ma- ſuffering a 


nor of Harering Atte Bower in the 1 

An- 
County of Eſſex ; the Defendants con- tient De- 
feſs the Action, the King's Attorney meſne. 
General enters a Remittitur dampuna on 


the Roll. Serjeant Compns for the 


King moves for Judgment. Rule for 


Judgment nift cauſa, which was made 


abſolute on Affidavit of Service, no 
Cauſe being ſhewn. 
FR The 


The King againſt Comyns, 
Mich. 3 Geo Il. 


'F* HE like Caſe. 
 Repleader. 


Noble againſt Lancaſter. 
Eaſt. 8 Geo. II. 


No Coftzon a AN Action of Trocer was brought, 
Repleader, I X and the Defendant pleaded Non 
Aſumpſit; upon this miſtaken Plea the 
Action was tried, and a Verdict given 
for the Plaintiff; the Verdict was af- 
terwards ſet aſide, and a Repleader gran- 
ted; the Defendant would not replead, 
but ſuffered Judgment to go by Default; 
whereupon a Writ of Inquiry was ex- 
_ ecuted, and the Queſtion was, whether 
the Prothonotary ſhould allow any 
Coſts for the miſtaken Proceedings. 
Cur, 'There can be no Coſts on a Re- 
pleader, becauſe there are Miſtakes on 
both Sides. 2 Salk. 79. 


Beplevin. 


'Veplevin. 


Whitaker againſt Whitworth and” 
others, Mich. 5 Geo. II. 


N Replevin Serjeant Hawkins moved No Need to 

1 to ſet aſide a Non Pros for Want of _— — 
calling for a Declaration, denied, and Replerin 
ſaid there was no Need of calling for 


a Declaration. 


ug Trin. 10 Geo. II. 


Writ of ſecond Deliverance is in Writ of ſecond 


Deliverance a 
the Nature of a Superſedeas to a eas rang 


Retorn habend”, if brought before the oa Reww 
Retorn habend is executed. Not ſo Haland. 


after an * Fieri facias or Elegit. 


Reſcue, 


The King againſt Tyrrel and 
others. Trin. 6 & 7 Geo. II. 

Cooke. ws 

OTION to ſet a ſmall Fine OnReſcuers ad- 


the Defendants whom the She- Pittedto Bail. 


riff had returned to be Reſcuers. The 
Court ſaid they could not ſet a Fine 
till after the Trial of the Action brought 
by the Defendants againſt the Sheriff 
8 4 for 


An * — . 
OE —— —ů — 2 — 4 — — 
rr. w 


—— — 2 


= — <0) ov » tre. 
2 —— — 


— — — — 
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FO facias 
where Defen- 
fendant died 
after — 
ex 

before — 
Judgment. 


Dcire facias. 
for a falſe Return, but they would admit 
them to Bail, which was done accor- 


dingly. 


Stire fatias. 


cn againſt Leeds, Admini- 
ſtrator. Mich. 13 Geo. 


Defen. 18 Nov. A Writ of Inquiry was exe- [ 

cuted ; before final Judg- 1 
ment the Defendant died, the Plaintiff J 
ſued out a Scire facias againſt Leeds | 
his Adminiſtrator, upon the Statute 8 G 


9 NV. 3. c. 9. toſhew Cauſe why Execu- 


tion of the Damages aſſeſſed ſhould 
not be had out of the Aſſets; the De- 


fendant, the Adminiſtrator, demurred 


to the Seire facias as not being within 


the Statute, it reſtraining Scire facias's 


to Inquiries only, but agreed per totam 


Curiam the Scire facias is well ſued 
out. Judgment for the Plaintiff. Pen- 


gelhy or —4 — Whitaker for the 
Defendant 


Simp'on | 


— e * _ 
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Simpſon againſt Grey & ux 
6 Ge I, 
HE Plaintiff took out Execution Judgment of 


ve a Year 


I ona Judgment of above a Year's "© : 
: , . g's: : ſtanding muſt 
ſtanding without reviving it by Kirè be revived by 


facias. It was inſiſted for the Plaintiff Scire facias, 
that he had been hindred from taking f — a ; 
out Execution by an Injunction out of by an Injunc- 
Chancery. Booth v. Booth. Salk. The fn our ot 
Court diſcharged the Execution becauſe 
the Judgment was not revived by Sire 


facias, and ſaid the Plaintiff might have 
_ revived his Judgment by Fire facias 
without Breach of the Injunction. 


Price and Selby againſt Lewis and 


others, Hil. 8 Geo. II. 
Cooke. 


| Fre facias againſt Bail, Plea in A- No Need of 


batement, becauſe there were not 15 Days be- 
Fifteen Days between the Teſte and Rau 
Return of the Writ of Scire faci- of Scire fa- 
as. Demurrer and Joinder. Judic. clas. 
pro Quer quod Def. reſpondeat ulte- 
rius. Per Cur”, There need not be 15 
Days between the Teſte and Return of 
each Writ of Kire facias; if there be 

„ 15 Days 


hy 
1 
+ 
| 
| 
| 
| 
1 
1 
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Scire fatias. 
15 Days between the Teſte of the 


firſt and the Return of the ſecond, it is 
ſufficient. 5 nes! 


Heney againſt Whitehead. 
Mich. 6 Geo. II. 


Cooke. 


- 2 * the Treaſury Chamber. The 


Plaintiff moved to quaſh his own 


Fs. without SCIre Jacias, which was oppoſed by 


No Cofts on 
quaſhing a 


Scire facias 


the Defendant, unleſs the Plaintiff would 
pay Coſts ; and the Defendant alledged 
that he had entered an Appearance, 
and thereby been put to Coſts, and aid 
that in all Diſcontinuances, although 
only of a Writ, Coſts were paid. Ad- 
judged that Coſts ſhould not be paid, 
and that the Practice was that Coſts 
were never paid in Proceedings upon a 
Sire facias until a Declaration was 
delivered and the Defendant had plea- 
ded. - 5 


Pool ægainſt Broadfield and his 
Bail. Mich. 8 Geo. II. 
Thomſon. 5 
* Chapple on Behalf of the 

Plaintiff moved to quaſh the Scire 


before Plea. facias. Serjeant Eyre for the Defen- 


dant inſiſted that the Plaintiff ſhould pay 
; Colt 


Stire fieri Inquiry. 379 

Coſts, for that the Defendant had been 

put to Coſts; he had attended Judge 

Denton upon the Plaintiffs Summons to 

ſhew Cauſe why the Sire facias ſhould 

not be amended, and had alfo entered 

an Appearance, Cur, No Coſts is to 

be paid on quaſhing a ire facias un- 

til after the Defendant has pleaded. 


Scire fiert Inquiry. : 


Copley againſt Delany. 
RI Gee H.. 


A Scire fiert Tuquir ſet af de with Notice to be 


ven of exe- 
Coſts for Want of Notice, and ru- _ 2 Wrie 


led that for the future Notice ſhould be of Sab fer 
. | Inquiry. 
Tilney againſt Watſon. 

Mich. 14 Geo. II. 


Thonfon 1 

T TELD per Cur that the Plaintiff ere of Sci- 
obliged to give Notice of execu-,, 
ting a Writ of Scire freri Inquiry. Dra- 
per for the Plaintiff; Baotie for the De- 
fendant. 


FO Inqui- 


Serjeants. 


Borret. 


Serjeants. 
Swaine againſt Girdler Serjeant at 
Law. Trin. 7 & 8 Geo. II. 


HE Plaintiff filed a Bill againſt 
Serjeant &iraler in an Action of 


T reſpaſs on the Caſe for Work done, 


Money laid out, Gc. the Defendant 
pleaded in Abatement that he was ſu- 
able only by Original and not by Bill ; 
the Plaintiff demurred, and the Defen- 
dant joined in Demurrer. Cur, The 
Bill muſt abate, Serjeants at Law in 


reſpect of their Privilege are like unto | 


| Prothonotaries Clerks and Judges 


Clerks, neither of them being bound to 
a perſonal Attendance (as Attornies are) 
and therefore are to be ſued by Original 


only. Judgment quod billa caſſetur. 


Hawkins for the Defendant ; Eyre for 


the Plaintiff.” Baker v. Swindal un 


Cler' Pronot' Tempeſt, Mich. 10 M. 3. 


| Ro. 360. in Point. 


Sheriffs. 


* 387 
Sheriffs. 


Arne againſt Neeler. 
* 9 Geo IL 


Coke. 
AN Attachment was 1 againſt n 


Mr. Benſon for not returning a one 
who acts as 


Writ; upon * of Service of the Under. Sheriff 


Rule upon Mr. Benſon, he acting as Un- for riot re- 
der- Sheriff. It was objected that he was Wir. a 
not the Under-Sheriff. Cur, He acts 

as ſuch, and that is ſufficient, for it is 
difficult to know who is the real Un- 
der-Sheriff. Preſent Forreſctue and 
Reeve ; abſent Hre Chief Juſtice and 


: Denton. 


Maurice Eſq; againſt Griffith. 
Hil. 12 Geo. II. 

Thomſon. _ 
Come Skynner moved for an At- Motion for 


tachment againſt the Sheriff of Me- I 


rionethſhire tor not returning a Teſta- Welh Sheri 
tum Capias ad Satisfaciendum. Cur", for not return- 


Let the Sheriff ſhew Cauſe. 'ing a Writ. 


Anonymus. 


Slander. 


Anonymus. Eaſt 13 Annæ. 


Some of the IF ſeverat Words be ſpoken at one 
Words Atio- Þ Time, fome of them actionable, and 
—_ — cr not, although intire Damages be 
tire Damages, Piten, the Verdict will be good, becauſe 
os 1m dan it ſhall be intended that the Damages 
de good. Were given for the Words that were 

actionable; but if the Words were ſpo- 
ken at ſeveral Times, and ſome of them 
ar e not actionable, and intire Damages 


are given, then it is bad. 


smith anf e 
Eaſt. 8 Geo. II. 


Borret. 


judgment ar- AA C TION for Words, there were 

W ſeveral Sets of Words laid; Ver- 

de Words dict for the Plaintiff, and general Da- 

being not Ac- mages: The Court held ſome of the 

— — Words not actionable, and therefore 

mages given. Judgment was arreſted, Motion for a 
Henire facias de noo. 


; Smith 


Smith againſ# Richardſon. 


TT 
before Baron Forteſcue, the Judge gave ant be —_ 
the Defendant leave to examine Wit- in Evidence 


neſſes to prove the Occaſion of the Words, in Mitigation | 


the Defendant offered to prove that the wg 0 


Words ſpoken were true, which Proof cular Charge 
was refuſed, it amounting to a Charge * 2% 
of Felony. | | 
Skynner, The Defendant ſhould have 
been allowed to give this Evidence up- 
on the General Iſſue, 1 Sd. 151. Drake 
v. Beere, the Malice and Falſity of the 
Words is the Giſt of the Action, Win- 
penny v. Chevdry, B. R. Sitting after 
Mich. Term 1713, before Parker C. J. 
Words ſaid of a Tradeſman, that he was 
a Soldier, and entered in the Guards. 
Oo. Fac. go, 91. the Truth of the Words 
was only in Mitigation of Damages, 
1 Sid. 236, Beckford againſt Clarke. 
Eyre contra, Nothing ought to be gi- 
ven in Evidence on the General Iflue 
that amounts to a Juſtification, 1 It. 
183. Trials per Pais 202. 2 Leo. 8 1. 
1 Salk. 287. Matſon againſt Sparks, 
. = Skymner 
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Slander. 
Skynner 321. Hob. 168, 174, 175. 
Srukel v. Butler, 1 Rolls Abr. 87. 
| Cur adviſar. OSA © fs | 
Capital „We will adviſe with all the 
Judges. 5 3 
Denton, Inquire into the Caſe Gery 
v. Harding before Raymond C. J. at 
the Sittings in Midd/eſex, Hil. 12 Geo. 
1. Defendant in an Action for Words, 
admitted to give the 'Truth of them in 
Evidence in Mitigation of Damages. 
Forteſcue, Biſhop of Salisbury againſt 
Naſh; An Action was brought for ſay- 
ing the Plaintiff preach'd Lies in the 
Pulpit ; the Defendant's Counſel offered 
to prove the Truth of the Words in Mi- 
tigation of Damages. Macclesfield C. 
J. refuſed to let them, and threaten'd 
to commit the Counſel. ST 
Friday 11th of November the Judges 
met, and all agreed that where the 
Words import a general Charge of Fe- 
lony, it ought not to be given in Evi- 
dence in Mitigation of Damages. - 
Eight of the Judges were of Opinion Þ 
that where the Words import a particu- | 
lar Charge, it may be given in Evi- 
 =< dence. Smith v. Harriſon. 13 V. 3. 
B Cary v. Harding. Hil. 12 Gee. 
Four contra. 
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* 


Sumnions, 


Bias, his Wife, and Goodfleſh 
againſt Lyel. Trin. 10 Geo. II. 


Ti homſon. ” 1 9 
Reſpa ſs upon the Caſe; Motion Þy Summons 


and Diftrin- 


— Proceedings might be ſtay- ga, again 
ed, for that the Plaintiff had proceed- common Fer- 
ed by Summons and Diſtringas; Rule _ — 
to ſneẽ Cauſe. The Queſtion was, * 
whether the Statutes for preventing fri- 

volous and vexatious Arreſts did not 
take away this Method of proceeding as 
againſt common Perſons; in Mich. Term 
11 Geo. 2. the Rule was diſcharged. 
Draper for the Plaintiff ; Curbet and 
Hayward for the Defendant: 


Ce 
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Time. 


Anonymus. Eaſter 8 Geo. II. 

HEN by Articles Time is li- 

— mited by Months, the Com- 
Lunar Months putation muſt be by Lunar Months at 


28 Days to a Month, and not t by Kalen- 
dar Months. 


Treſpaſs. 


Preſton gain Foſter. 
ieee 


Where the HE Lord of a Manor can't main- 

Lord of a tain an Action of Treſpaſs againſt 

ny his Tenant unleſs he be a Copyholder or 

pas againſt 'Tenant at Will; if he be a cuſtomary 

= Tm. Tenant, and ſet forth the Cuſtom, the 
Lord can't maintain the Action of Treſ- 
paſs, but the Court muſt be ſuppoſed 
to be a Stranger to the Tenant's being 
a cuſtomary Tenant, unleſs he ſet it 
out el, 


Trial. 


Trial. 


Nicholſon againſt Colliſon: 
4 Mich. 13 Geo 

; HE Defendant was a practiſing Eight Days f 
Attorney, had Chambers in Clif- ages "i 
| ford's Inn, and a Houſe above 40 Miles Defendant 
from London; only 12 Days Notice an Abby 
of Trial were given. Motion to ſet bers in Ci. 


aſide the Verdict for inſufficient Notice. ford's Inn, and 


On ſhewing Cauſe agreed per totam a Houle ao 


8 ) Sans + 40 Miles from 
Curiam, that Notice to the Defendant's 8 


Agent, or at his Chambers, was ſuffi- 
cient, and therefore Eight Days No- 
tice was ſufficient; the Rule to ſhew 
Cauſe was diſcharged. i 


Whitehead againſt Dinely Goodere. 


Eaſt. 5 Geo. II. 
Bore, © 


DULE to ſhew Cauſe why the 14 Days Ne-. 


Verdict ſhould not be ſet aſide for #95 Trial 
want of 14 Days Notice of Trial, the gant in Town 
Defendant living at Char/to: in the when urrefied, 
County of Morcęſter. Darnal for the Trial given, 
Defendant ; Eyre for the Plaintiff ſaid, | 
the Defendant was arreſted in Town, 
and was in Town Nine Days after the 
Notice of Trial, but went away before 


Ce © the 


388 Trial. 


the Trial prout Affidavit. Cur", (Chief 


um abſent), Let the Rule be abſo- 

ute. 

Gorman 4gainſt Boyle, Eſq * 
Mich. 8 Geo. II. 


.._ -Qubts 
8 oy Ne Erjeant Chapple ws that the 


the Defendant O Verdict might be ſet afide, becauſe 


4. only Eight — Notice of Trial was 


iven, and the Defendant lived in Jre- 
aud; the Defendant lad made no De- 


R fonce at the Trial. Rule to ſhew © 


Cauſe. Eyre for the Plaintiff; ſaid that 
the Defendant had no ſettled Habita- 
tion, was in Town three Months lodg- 
ing at a Bagnio, tho' he is now A- 
3 Cur, 
given 14 Days Notice of Trial ; the 
Rule muſt be abſolute. a 


Swale an Attorney Againi Leaver. 

On Trial by Thomſc 07. £24 
u AT 17 Nov. 8 Vynne moved that 
give 14 Days ) the Nonſuit at N. ift Pr 114 
rat might be ſet aſide, the Plaintiff not ap- 


, if the Plain- 
cif — pearing at the Trial, becauſe the De- 


have ſbeen fendant who lived in Nottinghamſhire, 


| _ — oh and carried the Cauſe to Trial by Pro- 


Lice. | viſo 


The Plaintiff ſhould have | 
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Trial. 


viſo in London, had given but Eight 
Days Notice of Trial, when he ſhould 


have given 14 Days Notice of Trial. 
But though the Plaintiff moved on the 
Return of the Habeas Corpora. The 
Court (Chief Fuftice abſent) would 
not receive his Motion, becauſc he had 
out of Court. 

18 Nov. Serjeant Eyre moved this 


Matter a · new, and inſiſted that the De- 
fendant was as much bound to give 


the ſame Notice of Trial by Proviſo, 


as the Plaintiff would have been, in Caſe 


he had proceeded to Trial, and if ſo 


this Notice given by the Defendant was 


irregular, and an irregular Notice was 
no Notice, and the Plaintiff not bound 


to appear at the Trial. He alſo inſiſted 
that if the Plaintiff had appeared, 


and ſtood a Verdict, the Appearance 
would have been deemed ſuch a De- 
fence as to have prevented the Plain- 
tiff from taking Advantage of the in- 
ſuſficient Notice, and the ſame Obje- 
ction might be made if there had been 
no Notice, that though the Plaintiff was 


out of Court at Ni Prius, he had 
the Day in Bank here, eig. the Day 
of the Return of the Habeas Corpora. 
Cur, Take a Rule for the Defendant to 


ſhew Cauſe. Serj, Mright ſhewed Cauſo, 
„ and 


ſuffered himſelf to be Nonſuit, and was 


389 


390 _ Trial, 
and alledged that the Plaintiff was an 
Attorney, and lived in Srapl/e's Inn; 
therefore the Reaſon of the Rule did 
not extend to him, and Eight Days 
Notice was ſufficient. Cur, An irre- 
gular Notice is no Notice, the Defen- 
dant ought to have given 14 Days No- 
| tice of Trial, the Plaintiff was not 
bound to appear at the Trial on the 
Eight Days Notice ; therefore let the 
Rule be abſolute. 


Hood againſt Darby. 
_ Eaſt. 3 Geo. II. 


OTION to ſet aſide a Verdict, 
the Defendant's Attorney having 
no Notice of Trial till after the Aſſizes 
at Dorchefler were begun. On ſnew- 
ing Cauſe it appeared that the Defen- 
dant's Agent in Town. had applied to 
the Plaintiff's Agent for Leave toamend 
his Plea, and thereupon conſented to 
take ſhort Notice of Trial; and it 
likewiſe appeared that two Days No- 
tice of Trial had been given to the De- 
ſendant's Agent. A Queſtion then aroſe |! 
what was ſhort Notice of Trial, and | 
upon the Certificate of Sir George Cooke 
and Mr. Borret, Prothonotaries, that 
two Days Notice was ſufficient, it be- 4 
ing ſo in Caſes of Countermands. 
| Price, 


Short Notice 
of Trial, what. 


Price, Denton, and Forteſcue, Juſtices, 
(Chief Fuftice, and Foley Prothonotary, 
being abſent) diſcharged the Rule for 
ſhewing Cauſe; but the Defendant of- 
fering to pay Coſts, the Court let him 
in to try the Cauſe de novo upon Pay- 
ment of Coſts. Eyre for the Plaintiff; 
Chapple for the Defendant. | 


Buckſon again} Pellow. 
MFG. IL: 
Cote. | EL _ 
HERE a whole Terms No- Je 2 
tice of Trial is to be given, it tice of Tral, 
muſt be given before the Eſſoin-Day of it muſt be gi- | 


ven before the 


the Term. Chapple for the Defendant 5 Eſſoin- Day of 
Eyre for the Plaintiff, the Term. 


Geale againi} Chapman, 
Eaſter, 6 Geo. II. 

T homſon. | EL. 3 
\ AOTION to ſet aſide a Verdict Notice of 
1 for inſuſficient Notice of Trial, Trial, a Pro- 
there having been no Proceeding for _—_ 
a Year after Iſſue joined; the Defen- 15 
dant had made no Defence at the Trial; 
Rule to ſnew Cauſe; the Plaintiff ſaid 
Notice of Trial was given the Aſſizes 

before, which was a Proceeding, and 
WT „ the 


"2. Trial: 


thought fit to lay by, that this Action 


was only for a Treſpaſs in entering on 


a Wharf, and the Right was no Way 


determined by this Verdict; the Defen- 


dant offered to pay Coſts, and ſaid the 


Damages were extravagant. But the 


Court ſaid this would introduce Delay, 
and ſeemed to be a Contrivance to get 
over the Aſſizes, and therefore diſchar- 
ged the Rule for ſhewing Cauſe. Eyre 
for the Defendant; Darnal for the 


Plaintiff. 


Coates againſt Hammond. 
13 Geo. II. 


Whether a ISS U E joined in Hilary Term 1738, 


Notes a Tri. I and Notice of Trial given on the 


al mould not 8th of February in that Term, which 


be given 


oe given @ Notice was afterwards countermanded; 


have been no the Plaintiff gave new Notice of Trial 
Proceedings on the 26th of Zanuary 1739, and pro- 


—_ ceeded to Trial at the laſt Aſſizes ; the 
be ſet aſide, inſiſting that the laſt No- 

| tice ought to have been given before 

the Eſſoin- Day of Hilary Term. The 


Practice appearing to be doubtful, the 


Court ordered that the Verdict ſhould 
be ſet aſide, but that the Coſts ſhould 
nn 


the Defendant was ready and might 
have made a Defence if he would, but 


Defendant moved that the Verdict might 


Zrial IF 
attend the Event of the Suit. Burnet 


for the Plaintiff; Bootle for the Defen- 
dant. N. The Rule of Eaft. 13 Geo. 


2. was made on this Occalion. 


Pony againſt Walker. 
Mich. 4 Geo. II. 


"HE Queſtion was, whether No- Notice n 


tice of Trial could be counter- al may _ 
manded when the Record was made aq the Re 
Remanet, and agreed it could be coun- cord made 2 


termanded. Remanet. 


Goo ht, Leſſee of Hawkey, 
againſt 7Hoblyn. Mich. $ Geo. II. 


Vorret. 


| 3 
EI Jectment for Lands in Cor nwall, _— 


Noticeof Trial was given in Town, Trial may 


and a Witneſs was ſent trom London ; be given in 
the Country 


ed Plaintiff gave a Countermand of the 5 


otice of Trial in the Country three fore the Com. 
Days before the Commiſſion-Day. 'T he miffon- Dax. 
Witneſs went as far as Exeter before 
he heard of the Countermand. Gi 
Motion for Coſts for not proceeding to 
Trial according to Notice, the Que- 
ſtion was, whether the Countermand 
ſhould not have been given in Town? 
. Fre tor the Deſendant ; Belſ.eld for 
the 


| 
: 
| 
| 
| 
1 


manded and 


394 Trial. 


the Plaintiff. Cur Adviſar. In Eaſter 
following; the Court were unanimouſly 
of Opinion that the Defendant was not 
intitled to Coſts, and ſaid that Coun- 
termands and Notices of executing 
Writs of Inquiry, may be given in the 
County, but Notice of Trial muſt be 
given in Town, and that the Counter- 
mand would have been good, if it had 
been given but two Days before the 
Commiſſion- Day. 


Smith the Younger againſt Hoff. 
- en, 21 Geo. IL 
Smath. 
al m_ 9 Wright moved to ſet aſide a 
6 Verdict, the Plaintiff gave Notice 
continued in of Trial for the firſt Sitting within 
tice contradic- Term, then gave Notice that he coun- 
tory, Verdict termanded the Notice of Trial for the 
— Sitting, and continued it to the ſe- 
cond Sitting, tried the Cauſe and had a 
Verdict, the Defendant making no De- 
fence at the Trial. Cur, You cannot 
countermand and continue in the ſame 
Notice, they are Contradictions; the 
Verdict muſt be ſrt aſide. Apgar for 
the Plaintiff. 


Stafford 


Trial. 35 


Stafford againſt Thompſon. . 
Much. 14 Geo. II. 
| Thomſon. 


Erjeant Bootle a that the De- Noticeof Tri- 
fendant might be allowed eb 
becauſe the Plaintiff did not proceed to manded on 
Trial purſuant to Notice. The Action — 
was laid in London, and the Defenü-- | 
dant's Witneſſes who lived in Lancolu- 
ſhire were brought up to Town on the 
- Plaintiff's Notice of Trial. Rule to ſhew 
Cauſe. Serjeant Skynner for the Plain- 
tiff; Notice of Trial was given for the 
Monday, and countermanded on the 
Saturday; the Queſtion was, whether 
this was a good Countermand ? Them 
fon, Prothonotary, was poſitive that 
it was a good Countermand ; Cooke 
and Borret, Prothonotaries, abſent ; 
Paramor and Barnes, Secon daries, 
were of a contrary Opinion; Forhergill 
Secondary was doubtful. Cur”, We will 
conſider of it. The next Day the three 
Prothonotaries were in Court, and were 
unanimous in Opinion, that it was good 
Countermand; the Secondaries as before. 
Several Attornies who were in Court 
were asked their Opinions, and they all 
declared the Notice of Trial was well 
coun- 


Trial. 
countermanded. Gur Let the Rule be 
8 


Boyce againſt Twiſt and ak, 
5 6 & 7 Geo. II. 


Thomſon. 


Notice of Tri- CO R., Continuing Notice of Trial 


r hos from one Sitting to another is like 


once. ſhort Notice, and Notice cannot be 


continued above once, much leſs from 
the laſt Sitting to the next Term, which 
1s above Eight Days. It is all one 
whether the Plaintiff ſays, I give you 
Notice, or, I continue my Notice, pro- 
vided there be full Eight Days an 


Higgins aint Steward, 


Bl, 4 Geo. II. 
Hoke. 
_—_— ELD per totam Curiam, That 
dant when his Notice of Trial, or of executing 


wy By, Writ of Inquiry, given to the De- 
fendant when his Attorney is known, is 
not good Notice ; but that when the 
Defendant's Attorney is not known, 
Notice of Trial or of executing a Writ 
of Inquiry may be given to the Deſen- 

dant himſelf. 


Williams 


il 


Williams againſi Jones. 
Eaſt. 7 Geo. II. 


Cooke. 


CTION of Aſſault and Batte - Defendant 


Replication de Injuria ſua propria vide, before 


and Iſſue thereupon joined in laſt* whole Term 


Michaelmas Term. The Plaintiff gave has e 


| Notice of Trial for the Sitting after 
Michacimas Term; countermanded and 


gave freſh Notice for the ſecond Sit- 
ting in Hilary Term, and countermand- 
ed that Notice; whereupon the Defen- 
dant gave a Rule to enter the Iſſue, and 
went to Trial by Proviſo at the Sitting 
after Hilary Term; the Plaintiff not ap- 


pearing at the Trial was nonſuited, and 


now Chapple and Eyre for the Plaintiff 
moved that the Nonſuit might beſet aſide, 
ſuggeſting that the Defendant could not 


regularly try the Cauſe by Proviſo till 


Eaſter Term. Darnal for the Defen- 
dant. The Court over- ruled this Objec- 


tion; then the Plaintiff prayed that the 


Nonſuit might be ſet aſide on Payment 
of Coſts. Cur, The Iſſue lay upon the 
Defendant, and his Witneſſes have been 


examined at the Trial, beſides the Cauſe 
is gone by the Non Pros, if the Plain- 


tiff 


39 


for two Terms 


Trial. 


tiff had appeared at the Trial, and 4 
Verdict had been found againſt him; 


this might have been ſet atide if there 
had been any Irregularity. | 


Deighton againſt Ellis, 
Barret. TH 


Trial put ar 3d NN UL E to ſhew Cauſe why 


Trial put off 


two Terms, 


off till Eaſter Term next. 6th of No- 


_ ember made abſolute.» Branthwayte 


for the Plaintiff; Whitaker for the De- 
fendant. 


Williams WOT French, 
Turin. 2 Geo. II. 
Cooke. 


RULE was dine in Eaſter- 
Term laſt, for the Plaintiff to 
ſhew Cauſe this T why the Trial 


erm 
ſhould not be put off till 1 


Term next; Be Caſe of Deighton v. 


Ellis was cited, whereupon the Court 
made the Rule abſolute, but upon the 
Peril of Coſts, if further Time ſhould 
be deſired. 


LL” Stratford 


a Trial ſhould not be put 
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BVorret. 


„ 
Stratford againſt Marſhal. 
FEaſt. 8 Geo. II. 


399 


Erjeant Hawkins moved that the Trial put off 


Trial in this Cauſe might be put 


off till next Michaeſmas Term, upon an 


for two Terms. 


Affidavit that a material Witneſs was 


gone to Sea, and not expected in Eng- 


land till Augnſt next. Rule to ſhew 
Cauſe. Skynner for the Plaintiff inſiſted, 


that the Trial ought not to be put off 


for above one Term, and that ff there 
ſhould be Occaſion the Defendant might 
then apply again. Cur, It is ſworn 
that the Witneſs is not expected home 


till next Auguſt; therefore let the Rule 


| be abſolute. 
| Roberts againſt Downes an Attor- 


ney. Eaſt. 7 Geo. II. 


OTICE of Trial was given for 
Tueſday the 14th of May. On 
Monday the 13th of May Serjeant 
Urlin moved that the Trial might be 


put off. The Court made a Rule to 


muſt be made 
two Days be- 
fore the Trial. 


ſhew Cauſe the next Day, but declared 


that for the future they would not re- 


ceive any Motion for putting off a Tri- 
al, unleſs it was made at the leaſt two. 
Days 


Trial. 


Days ** the intended Day of Tri: 
al. Veet Il right for the Plaintiff. 
On ſhewing Cauſe it appeated that the 
Defendant had given Notice of ſetting 
off a Debt, and that the Witneſs who 
was ſworn to be abſent was material as 
to that Point only. Cur, That is a 
collateral Defence, no 'Trial as yet has 
been put off upon that Account ; the 
Rule muſt be diſcharged. 


Sellon againſt Chamberlayne. 
Trin. 11 & 12 Geo. II. 
Cooke. 


32 2 Nome of Trial for the 2. W 5 

ould be at +; V Serjeant Comyns on the Meuueſ- 
eaſt two Days day moved that the Trial might be 

— 7 off Cur”, Your / 8 comes 
' too late; you ſhould have come at 

leaſt two Dev before the Day for Tri- 

al, the Defendant had Eight Days No- 


tice of Trial. No Rule. 


Martindale againſt Shipman. 
Hil. 12 Geo. Ih 
Thomſon. 


3 Nt of Trial for Thurſday ; - the 
be made two Defendant's Agent received a Let- 
cer by * s Poſt, that a material 


the Day of 
Trial. Witneſs 


FJ 
Witneſs was taken ill at Nottingham ; 
he gave Notice on the Tueſday, and mo- 
ved on the Wedneſday that the Trial 
might be put off; Eyre for the Defen- 
dant. Rule to ſhew Cauſe. Skynner 
for the Plaintiff, Cur”, It is the Prac- 
tice of this Court that no Motions 
of this Kind ſhall be received, unleſs 
made two Days before the Day ap- 
pointed for the Trial, we cannot dif- 
penſe with it, unleſs ſome extraordina- 
ry Emergency makes it neceſlary ; in 
this Caſe on the Defendants own ſhew- 
ing, he might have given Notice on 
the Monday after the Poſt came in, 
and moved it on the Tueſday. The 
Rule muſt be diſcharged. 81 


4ol 


Carter 4gainſi Uppington. 
Mich. 7 Geo. II. 


OTION to put off a Trial for Afidavit of 
want of a material Witneſs; a Want of 
third Perſon made Affidavit that he was e e dg 
: f for put 
acquainted with the Nature of the ting off a Tri- 
Cauſe, and that 4. B. was a material * fend be 
Witneſs for the Defendant. The Daaden 
Court refuſed to put off the Trial be- 04 
cauſe the Defendant himſelf did not 
{wear that 4. B. was a material Wit- 


neſs, 


Dd - - L 


Trial: 


Eyre againſt —— 
Mich. 7 Geo. II. 


[| Cooke. : 
= Of patting off HEN a Motion is made to 
— put off a Trial for want of a 
trial Witness. material Witneſs ; the Affidavit muſt ſet 
out an Expectation of the Witneſs's 
returning by ſuch a Time, the Defen- 

dant himſelf muſt ſwear the Witneſs is 
material (abſolutely) and without whoſe 
Teſtimony he cannot ſafely proceed 

to Trial, as he is informed and be- 

Jieves. When a Witneſs has a ſettled 
Reſidence Abroad, the Court will not 

put off the Trial, becauſe there is no 
Expectation of his coming at all; but 

if the Witneſs ſhould write hither, and 

promiſe to come over in a reaſonable 

Time, the Court might conſider of it. 


Goſtwick, Eſq; againſt Throgmor- 
ton. Trin. 10 Geo. II. 
Thomſon. 


Tal put of QQErjcant Draper moved that the 
| for want of a Trial might be put off, the Rea- 
_— Wit ſon was, a material Witneſs was obli- 

. ged to go to Briſtol Fair, and had ſet- 
tled and appointed ſeveral People to 

| meet 


| 


RCC 

meet him as uſual at that annual Fair. | 

Rule to ſhew Cauſe. Serjeant Ur/in 
for the Plaintiff, Gur", Let the Rule 


Truby again Nichols. The Same 

a gainſt Gardiner. Trin. 6 & 7 

Geo. II. SL 

OG YT. 8 

: for Words. Motion to jj... ._. 
ä Trial upon the com- of 4 Tul in 
mon Affidavit; the Court thought it 3p Afton for 


F unreaſonable to put off the Trial in an 
Action for Words (though never knew 


the Diſtinction which the Chief Juſtice 

ſtarted between Actions for Words 
and other Actions) becauſe it did not 
appear by the Affidavit that the Witneſs 
was in Company, neither did it ſet out 
the Nature of his Evidence, which 
might have induced the Court to have 
conſidered it further, and therefore the 
Court denied the Motion. Eyre for 
hy Plaintiff; Darzal for the Defen- 
Cant, 3 | | | 


„ „„ 


404 


der put off. 


| Prothonotary GREED by the Judges in the 
— _ Treaſury, that the Prothonotary 
to Trial, at may tax Coſts for not going on to Tri- 


Diſcretion. 


Trial. 


Bud againft Milward. 
Hil. 10 Geo. II. 


| Thomſon. ls | 
Trial * Slan- * - 8 ION for ſcandalous Words 3 


the Defendant moved on an Af- 
fidavit of the Abſence of a material 


Witneſs, that the Trial might be put 
off. Rule to ſhew Cauſe, Chapple 
for the Defendant; Eyre and Agar for 
the Plaintiff objected, that it did not 


appear that the Witneſs was-preſent 
when the Words were ſpoken, and ci- 
ted the Cafe of Truby againſt Nichols, 


and Truly againſt Gardiner. Trin. 6 


9 Geo. 2. The Court gave their O- 
pinion ſeriatim, and made the Rule 


abſolute nothithſtanding this Caſe, ſay- |! 
ing, that there was no Reaſon to en- |: 


courage theſe Actions more, nor indeed 
ſo much as other Actions. 


Anonymus. Mich. 4 Geo. 


al at Diſcretion, 


Reading 
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Trial. | 4o5 


| Reading againſt Grafton. 
ieh. 13 Geo. I. 

HE ſudges were moved in the Both Plaintif 
Treaſury for their Directions to and Defendant 
the Prothonotary in taxing Coſts both Se Trial. _— 
for the Plaintiff and Defendant for not ther went to 
going on to Trial; the Caſe was this, che rie _ 
Defendant gave Notice of Trial by Pro- Coſts. 
viſo, the Plaintiff alſo gave Notice of 
Trial, neither went on to Trial or coun- 
termanded, and both got Rules for 
Coſts for not going on to Trial. Sir 
George Cooke Prothonotary doubted, 


| whether both were intitled to Coſts ; 


* * 1 Ld bh MS 


and the Judges were of Opinion that 
as both Sides gave Notice of Trial, fo 
ſo likewiſe both Sides were intitled to 
Coſts for not going on to Trial, 


Walter againſt Packer. 
Mich. 2 Geo. Il, 

ol. 1 
HE Court was moved for the Defendant a 


in. Pauper obli- 
- Prothonotary to allow the Plain ee 


tiff his Coſts for the Defendant's not Tons ſor not 


going on to Trial, purſuant to Notice. nn 
Fi. . | . : uriu- 
Ite Defendant had given Notice of ac to Notios 


D d T Trial by Proviſo. 
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Trial. 
Trial by Proviſo, but neither tried the 
Cauſe, nor countermanded the Notice. 
The Doubt was, whether the Defen- 
dant being a Pauper ſhould pay any 
Coſts ; the Court ſaid it was merely 
diſcretional in them to oblige him jo 
pay Coſts or diſpauper him; the Rin 
Bench had diſpauper d, and the 
chequer had given Coſts ; Foley a 
notary ſaid this Court had given Colts; 
the Court directed the Prothonotary to 
allow the Plaintiff his Coſts ; after- 
;. wards the Coſts were taxed and de- 


ving a ſecond manded, and the Defendant gave another 
Notice of Tri- 


al. Proceedings Notice for Trial by Proviſo; and there- 
Rayed tillCofts UPON Serjeant JY/bitaker for the Plaintiff 


of the firſt No- moved that the Defendant might be 


tice paid. 


ſtayed from trying his Cauſe until he 
had paid the Colts for not going on to 
Trial purſuant to the firſt Notice. Cur", 
Let the Defendant ſhew Cauſe. Po- 


ſtea Rule made abſolute on 2 of 


Coſts for not 


oing on to 
rial, tho 


fendan 22 * 
——— the Sirtings in Middle though 


Ne recipialur. 


Service. 


Duel againb Stow. 
Mich. 4 Geo. II. 
Cooke. 


O'TION to ſet aſide Rules for 
Coſts, for not going on to Trial, 


the 


Tria 1. 


the Defendant had entered a Ne recipi- f 

a tur. Serjeant Eyre for the Plaintiff in- 
ſiſted, that the D —.— having prevent- 
ed the Plaintiff from entering his Record, 
and going on to Trial, ought not to 
have any Coſts. 'The Prothonotaries 
Foley and Borret.. acquainted the Court 
that they had conſtantly allowed Coſts 
for not going on to Trial at the Aſſi- 
zes when Ne recipiaturs had been en- 
tered, and at the Sittings in London 
and Middleſex; ; Sir George Cooke Pro- 
thonotary would not ſay it had not 
been done, but excepted to the Words 
of the Rule, which were that Coſts - 
ſhould be taxed for the Defendant pro 
ejus Attendentia, and that as a Ne re- 
cipiatur being entered by the Defen- 
dant, he had no Need to attend. Cur, 
There is the ſame Reaſon that the De- 
fendant ſhould have his Coſts at the 
Sittings in London and Middleſex as at 
the Aſſizes, and it hath been conſtantly 
allowed at the Aſſizes; we will not ſet 
alide the Rule. 


Dd: | Brock- 


408 Trial. 
Brockhurſt qgaini Copſon. 
Mei 2 Ge IL. 


No new Trial 
without Coſts. 


Juſtice Denton informed the 
Court that Judge Page who tried the 
Cauſe ſaid it was a Verdict contrary to 
Evidence and againſt his Direction; and 

that if in any Caſe a new Trial ought 
to be without Coſts, he thought in the 

_ preſent Caſe it was proper; Sed per to- 
ram Ciriam a new Trial cannot be 
granted, without Coſts. 


Letgoe, Leſſee of Wheeler againſt 


Pitt. Mich. 8 Geo. II. 


"Mot uin to -* 
grant new Tri- 
al in Feed 


Payment of Coſts, the Verdi& 


ment, where was for the Plaintiff, and it was faid 


— on the Behalf of the Plaintiff, that it 


alter if fr Was never uſual to grant new Trials 


the Defendant in Ejectment, becauſe a freſh Eject- 


ment might be brought and the Cauſe 
tried over again. Cur unanimous, it 
hath not been uſual to grant new 'Tri- 
als in Ejeament, where the Verdict hath 
been for the Defendant, becauſe the 
Plaintiff may bring a freſh Ln, 

1 | Es "-"" > 


AOTION for a new Trial, 


OTION for a new Trial on 
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and no other Diſadvantage happens to 
him; but where the Verdict hath been 
for the Plaintiff it is otherwiſe, and 
new Trials have been granted; for there 
the Conſequence of not granting a new 
Trial is the Alteration of the Poſſeſſion 
of the Premiſſes in Queſtion ; but as the 
Chief Juſtice who tried the Cauſe is of 
Opinion the Cauſe ought to be tried 
over again, a new Trial was granted on 
Payment of Coſts. | | 


Philips againſt Fowler. 

Mich. 9 Geo. II. 

Cooke. ts 1 

OTION for a new Trial, after Motion for 2 

| a Motion made in Arreſt of Judg- ar Ades oo 

ment laſt Term, objected to as irregu- Arreſt of Judg- 

lar and againſt the conſtant Practice of *. 

the Court; but it appearing by an Af- 

fidavit of two of the Jurymen that the 

Verdi& was given (after a Diviſion of 

the Jury on Conſultation) by ballot- 

ting, and that the firſt Knowledge 

thereof came to the Defendant in the Verdi given 
laſt Vacation the Court (the Chief by Ballet fer 
Juſtice and Denton being abſent) grant- _—_ 

ed a Rule for the Plaintiff to ſhew 

Cauſe, In Eafter 9 Geo. 2. Chapple 

nd Fyre ſhewed Cauſe, the Court be- 

ng 


Trial. 
ing full gave their Opinions /eriatim. 
The Chief Fuſtice, Denton, and Co- 
myns were clear that the Verdict ſhould 
be ſet aſide, deeming it a Nullity. 
Forteſcue did not concur with the other 
Judges, but gave no Opinion, though he 
inclined not to ſet the Verdict aſide. 
Cur, Let the Verdict be ſet aſide on 

Payment of Coſts, Lord Fitzwalter' $ 
Caſe, Sat 647. 


Willis, an Attorney a Ben 
net. Mich. 11 Geo. II. 
Cooke. ; 


No Motion Erjeant  Felfield ha for a new 
_— T rial after the four Days were ex- 
rn four Days. pired. Cur, We will make youa Rule 

for the Plaintiff to ſhew Cauſe, be- 
cauſe ſuch Motions have been hither- 
to indulged ; but we declare that here- 
after no Motion in Arreſt of Judgment 

or for a new Trial ſhall be — 
— the firſt four Days, from the Re- 


turn of the Habeas a. 


Reynolds againſt Simonds. Eaſter 
13 Geo. II. 


8 : OTION for a new Trial made 
muſt be made after the firſt four Days of the 


- within the firſt 175 mY 
four Days of Term. Cur, The Application n 


the Term. 


Trial. 


too late 3 we have determined that theſe 
Motions ſhall never be received aſter 
the firſt four Days of the Term. Sin- 
ner for the Defendant. 


Talbot and others againſt Pyor: 
Mich. 13 Geo. II. 


HE Court was moved to ſct Plaintiff being 
aſide a Non Pros at the Aſſi- 3 5 
zes and for a new Trial, but the Court new Trial de- 
would not grant it, becauſe by the wed. 
Plaintiffs becoming Nonſuit they were 
out of Court, and Serjeant Baines in- 
formed the Court that the King's Bench 
had denied the ſame Motion this Term, 


and for the ſame Reaſon. 


Hill, Eſq; . Hilsborough Kan 5 
Jefferys, Eſq; Trin. 5 & 8 
Geo. II. . 3 


Borret. 


AE< TION r a criminal Conver- Trial at Bar 
ſation with the Plaintiff's Wife. in an AQion 


Damages laid to 50, ooo J. Serjear.t for criminal 
Chapple for the Plaintiff moved for a © fn 
Trial at Bar, and produced an Afﬀida- 
vit that the Plaintiff had a great Num- 
ber of Witneſles to examine. Rule to 


ſhew Ca aul. Da "nal for the Defen- 
| . 


diuaant. Rule made abſolute. The like 
was granted in the Court of Kings 
Bench, in the Cauſe of the Duke of 
Norfolk againſt Sir Fobn Germaine. 


Talbot againſt Spear 
Trin. 10 & 11 Geo. II. 
| ROVER (inter alia) for a 
— Parcel of old Iron, Verdict for 


the Plaintiff and general Damages; 
Motion in Arreſt of Judgment; a Par- 
cel of old Iron is too general. Styles 
95. 3 Salk. 366. 1 Vent. 114. Oo. 
Fac. 664. Bancroft againſt Hpo. Salk, 
366. Cur adviſar poſtea. TFudig, 


Qartance. 


413. 


' Uarcance. 


Holmes againſt Holmes. 
Eaſter, 6 Geo. II. 
Thomſon. 5 


OTION to ſet aſide a Verdict, Variance n 
becauſe there was a Variance 3 _ 
between the Iſſue delivered, and the au plead- 


Record of Niſi Prius; this was an ad. whether 
Action of Debt on a Bond, to which TH: 
Non eſt fattum was pleaded ; the Va- 

riance was an à for an o in the Alias 

dict, viz. de Oldaxenhope inſtead of 
Oldoxenhope. The Chief Juſtice and 
Forteſcue thought it material, as to the 

Iſſue, but Reeve (Denton abſent) thought 
otherwiſe, and a Debate aroſe, and con- 

cluded if the Defendant had craved 

Oyer of the Bond, and ſet it out; it 

would have been Part of the Deſcrip- 

tion of the Bond, and would have been 

the ſame as if the Plaintiff had ſaid 

the Defendant, per Nomen, in the Ad- 

dition of the Alias dif, &c. The 

Chief Fuftice came over to Reeve's O- 

Pinion, but Forteſcue looked upon it as 

a 
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Variance. 


a ſufficient Deſcription of the Bond, 
without ſetting out yer of the Bond, 
and thought it a material Variance as to 
the Iſſue. Cur', Enlarge the Rule; 
we will conſider further of it. 


Rye San Croſſman. 
Trin. 7 & 8 Geo. II. 
Cooke, 


Variance be- : GE" jeant Baynes moved that the Ver- 
dict might be ſet aſide for a Vari- 


we eliverod ance ae the Iſſue delivered and 


of Ni Prius. the Record of Ni Prius, viz. the Et 
ſemiliter was left out in the Iſſue and 

inſerted in the Record of Ni Prius; 

the Defendant had made no Defence at 

the Trial. Rule to ſhew Cauſe. Chap- 

ple and Eyre for the Plaintifi The 

Court held this to be a material Vari- 

4H ance, and not amendable. 


'Uenire factas. 


Tray againſt Smith. 
Eaſter 6 Geo. IT. 


22 Erjeant Darnal moved in Arreſt of 
hot Be Judgment, for that the Proceedings 


awarded 
Lag. - _ in Engl iſh the Award of the Ve- 


hire 


Uentre facias. 
nire facias in the Record of Niſi Prius 
was, that the Sheriff ſnould cauſe to 


come Twelve good and ſo forth, where- 


as it was inſiſted that the Whole ſhould 
have been at Length. Upon hearing 
Serjeant Baines for the Plaintiff, the 
Court held the Yenire facias to be well 
awarded. 


EE 4 
Smith, an Attorney, againſt Hay- 


ward. Eaſt. 8 Geo. II. 
Cooke. 


415 


HIS was an Action for Words, /enir. facias 


l Oo ade novo, wher 
| Verdict for the Plaintiff and in- intire ee 


tire Damages; the Plaintiff had laid ſe- ges, and Part 
veral Sets of Words in his Declaration, not actionable. 


and upon a Motion in Arreſt of Judg- 


ment Part of the Words were held to 


be not actionable, and thereupon Judg- 
ment was arreſted; then the Plaintiff 


moved that a Venire facias de now 


might be awarded upon the Rule of 
Michaelmas 1654. F. 24. Cur), Be 
it ſo on Payment of Coſts. Birch for 


the Plaintiff; Darnal for the Defen- 


_ Penrice 


* - 
— 


416 Uenire facias. 


Penrice againſt Jackſon: 
Trin. 11 & 12 Geo. II. 
Thomſon. 1 


24 Jurors re · O Erjeant Parker moved that the 
— Verdict might be ſet aſide with 
and 45 to the Coſts, becauſe the Sheriffs of the City 
Habeas Ce. of Morceſter had returned no more 
- wn than 24 Jurcs to the Yenire facias 
filed in the Habeas corpora Office, but 
had returned 48 Jurors in the Pancl 
annexed to the Habeas corpora, the 
Defendant had made no Defence at the 
Trial. Rule to ſhew Cauſe. Skinner 
and Eyre for the Plaintiff, It is helped 
by the Kat. 18 Elis. 21 Jac. 1. 5 
Ceo. 1. Parker for the Defendant, it 
is contrary to the Statute 3 Ceo. 2. the 
Queſtion is whether the Intention and 
Letter of the Statute ought to be pur- 
ſued or not. Cur, It is expreſly con- 
trary to the expreſs Words of the 
Statute, and to the Reaſon of the Sta- 
| tute. Let the Rule be abſolute as to 
ſetting aſide the Verdict, but diſcharged 
as to Coſts. 


_- Uenic. | 


Venue. 
The Earl of Stamford Ty 


Browne. Trin. 1 Geo. | 
FCandalum Magnatum. Agreed can 't Vase not to 


alter the Venus. e — 


Lord Griffen againſt Buckley. 
| Trin. I O Ged. II. ü 


Thomſon. 
; þ 5 HE ſame Reſolution, 


Ward * . 
Trin. 8 & 9 Geo. II. 


Cooke. | * 
HE Court refuſed to alter the 7 not to 


be chang'd on 


Yenue in an Action upon a Pro- a Promiſlory 
miſſory Note, and Juſtice Reeve ſaid the Note. 
King s Bench had refuſed it. 


© Rice againſt Vinal. Fl. 10 > Geo, II. 
Cooke. | 


| 8 Chapple moved that the Ve. Yeme note 


nue might be changed. Rule to ſnew 8 e 


Cauſe. Serjeant Eyre e for the Plaintift for a Promi 

ſaid that there was a Count in the De- = Note. 

claration upon a Promiſſory Note. Cur, 

Let the Plaintiff make an Affidavit that . 
| Se : there Note. 


418 


Venus not to 


Venue can't be 
changed, 
where an At- 
torney is 
Plaintiff, tho' 
in an Action 


Of Aſſault and 


Uenue. 
there is a real Note, which he did, and 
thereupon the Rule was diſcharged. 


Watſon againſt Wallis. 


Mich. 12 Geo. II. 
Cooke. —— 


Erjeant Ketelly moved on the com- 


mon Afﬀidavit, that the Venue 


might:be changed. Rule to ſhew Gauſc. | 


Serjeant Draper for the Plaintiff ſaid, 
that this was an Action for a Promiſſo- 


ry Note, payable to Bearer, and that 
there was no other Count in the De- 


claration. Cu, This is good Cauſe, 
and according to the ſettled Practice. 
Let the Rule be diſcharged. 


Dent an Attorney againſt Lambert. 


T homſon. 
Erjeant 


Eyre moved on the common 


changed from Middleſex into Suffolk. 


Rule to ew Cauſe. - Sher for the 
Plaintiff; the Plaintiff is an Attorney, 


and ſues as ſuch, and therefore has a 
Right to lay his Action in Middleſex. 


Eyre, This is an Action of Aſſault and 


Battery, and the Plaintiff ſucs as an At- 


torney. Cur, So he may in any Cafe; 


diſcharge. the Rule. 
s | Welland 


Affidavit, that the /enue might be 


5 


1 
5 


7 9 


* 
3 


Cooke. 


Thomſon. 


Declaration, wherein the Venus was 


Uenu. 419 


Welland againſt Frument. 
Trin. 7 & 8 Geo. Il. 


IR. niſi to change the Pit Venue may be 

from Middleſexinto another Coun- idle 
; the Plaintiff inſiſted that he was an tho' the Plain- 

Ce and therefore intitled to lay u bs an At 

the Venue in Middleſex; ; to this it was ſues — Capias 

anſwered, that the Plaintiff had ſued by 

common Capias; ; and therefore had wa- 

ved his Privilege. Cui, As the Plain- 

tiff has not ſued by Attachment of 

Privilege, he can only be conſidered as 

a common Perſon. Rule abſolute. 


right for the Plaintiff ;  Baynes for 


the Defendant: 


Mills againſt Johnſon an e 
Mich. 10 Geo. II. 


HE Plaintiff filed a Bill 1 Attorney, 


the Defendant who was an At- when Deten- 
dant, has no 


dargey the Defcndant appeared there- Privilege to 
to, and the Plaintiff delivered him a change the 


Venue. 


laid in London. Serjeant Urijz for the 
Defendant moved to have the Venue 


cbanged into Middleſex, where his At- 


tendance as an Attorney was required. 


The Court made a Rule to ſhew Cauſe. 


We 2 Serjeant 


420 Uenue. . 
| Serjeant Bootle for the Plaintiff inſiſted, 
that although an Attorney has Privi- 
lege to ſue in Middleſex, yet as a De- 
fendant he has no ſuch Privilege, but 
might be ſued in any County, which 
the Court agreed to, and diſcffarged 
the Rule. Carrh. 126. Shower 148. 


Girdler, Serjeant at Law, againſt 
Hatthews. Mich. 11 Geo. II; 


Cooke. 5 
Venue may be OTION to alter the Fenue 
„ 4 from Middleſex into Stafford- 


de a Serjeant, /hire, Rule to ſhew Cauſe. Shewed 
1 he ues ts for Cauſe that the Plaintiff was a Ser- 
pias. jeant at Law, and had a Right to 
ſue in Diddleſex. 2 Salk. 670, 668. 

1 Mod. 64. 2 Shozwer 176, 242. Skin- 

_ mer and Compyns for the Plaintiff ; Par- 

ker for the Defendant, A Serjeant at 

Law hath a particular Writ of Privi- | 

lege. BÞreo Fudic 4. Vidians En- | 

tries. Flerne 203. A Declaration for | 

him, but if he does not make Uſe of his 

Writ of Privilege, he waves his Privilege. 

Ch. F. It hath been determined that 

if an Attorney ſue by Common Proceſs, | 

he waves his Privilege. A Serjeant | 

hath a Writ of Privilege, and if he will | 

not make Uſe of it, but ſue by common 

Proceſs, there is no Difference between 

the Caſe of a Serjeant and the Caſe of 

5 an 
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fidavit that 1 ſeveral Promiſes in the 
Declaration mentioned, if any ſuch were 


NIE, (449.3 1 — 
— 
3 
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an Attorney; a Barriſter at Law hath 
a Right to ſae in Middleſex, but he hath 
no Writ of Privilege. 

Girdler, I ought not to be in a 
worſe Condition than a Barriſter at 
Law; I am intitled to the Privilege 
of IVeftmin fter-Hall ; my Privilege of 
a Barriſter is not merged by my being 
a Serjeant. : 

 Forteſcue, There is no Difference be- 
tween the Privilege -of the Hall and 
the Privilege of the Court. 

Cur”, Let the Rule be abſolute for 
changing the Yenue. 


Cole againft Gowing, 
Mich. 6 N 
Cooke. 


S Baynes moved that the Ve- Aﬀidavit to 


nue might be changed, upon an Af- change the Fe- 
nue wrong. 


made. were made in Suſſex, and not in 
London, &c. Rule to ſhew Cauſe. 


| Serjeant Hawkins faid that the Plaintiff 
would undertake to give material E- 


vidence in London. "Cur", We ought 
not to have made the Rule, the Affida- 


vit is wrong, it ſhould have been that 


the PlaintiF s Cauſe of Action, if any 
— * 2 ſuch 


= Uenue, 
ſuch he hath, did ariſe, Oc. therefore 
let the Rule be diſcharged. 


Lifter gainft D' Oiley. 
Mich. 14 Geo. II. 


Thomſon. 
Affidavit for & Erjeant Belfield moved that the Fe- 
genen nue might be changed; the Defcn- 
mal. dant made Affidavit that the ſeveral 
Promiſes in the Declaration contained, 
if any ſuch were made, were made at, 
Sc. Cur', The Affidavit is informal, it 
ſhould be that the Plaintiff's Cauſe of 
Action, if any ſuch he hath, aroſe at 
Sc. No Rule. - 
Belſhaw again? Porter. 
Mich. 7 Geo IL 
Borr ets 5 LS 
Afidavit for NF fſO'TION to change the Venue. 
* Rule Ny, which, on ſnewing 


cient, not be · Cauſe was diſcharg d; for that the Words 
ing poſitive. of the Affidavit, upon which the Rule 
Nift was made, were that the Plaintiff's 
Cauſe of Action, if any, aroſe in the 
County of Bucks, and not in the Coun- 
ty of Middleſex, or elſewhere out of 
the County of Bricks, to the Defendant's 
Knowledge and Belief, which Words 
were held to be inſufficient, as not be- 

| 5 


ing g poſit tive. Skynner for the puimtif, 
Compns for the Defendant. m 


Coſtar and his Wife against Standen. 
Hil. 8 Geo. _ 
Thomſon. 


ULE to ſhew Cauſe, why the Ve- After Plea too 

nue ſhould not be chan ged diſ- late 1 
charged, the Defendant having ended hs Mio. 
before he applied to have the Ve enue 


changed. 


Lucas againit Rudd. 
Mich, 10 Geo. 3 
Cooke. | | 


lang Birch moved that the Ve. Defendant 

might be changed. Rule to — after 

ſhew * Urlin for the Plaintiff . of 

ſhewed for Cauſe that the Defendant Venue, noWai- 

had pleaded ſince the making the Rule — ne” 

to ſhew Cauſe; and therefore inſiſted, 

that the Defendant by pleading had wa⸗ 

ved the Rule. Mr. Juſtice Denton 

(the Chief Fuſtice and Juſtice Compns 

abſent) at firſt ſeemed to think that 

the Defendant by pleading had wai- 

ved his Rule. Mr. Juſtice Forteſene 

was of Opinion he had not, and 

at length Mr. Juſtice Denton came 

4 1 


424 Aenue. 


into Juſtice Furteſcuès Opinion, and the 


Rule was made abſolute. 


smith againft Jeffery. 
Mich 9 Geo. II. 
Coo te. 


Penue not to 8 that a Motion for changing 
be chang=d the Venue is not to be received af- 


alter Tune to ter Time given to plead by a Judge. 


2 apple for the Plaintiff; Birch tor the 
Defendant. 
N ewby, Executor againſt Burton. 
Mich, 10 Geo. II. 
Thomſon. 
Ae Time 66 O TION to A the Venue, 


pat in Bail, which was oppoſed, becauſe the 


been n Defendant had obtained a Judge's Or- 


be changed, 
r not after der for Time to perfect his Bail; he 


Time to piead undertaking to plead an iſſuable Plea; ; 


and it was inſiſted that after having 
had Time for that Purpoſe, he could 


not have the Fenue changed, Cur, 


If the Defendant had obtained Time 
to plead, pleading an iſſuable Plea, it 
would have been too late to move to 


have the Yenue changed, but it is not 


too late after Time to put in Bail. 


Blackſtock 
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Blackſtock again Payne. 
Mich. 13 Geo. II. 


8 Agar moved that the Venue Finn may be 


might be changed. Rule to ſhew changed not- 
Cauſe. Serjeant Skynner for the Plaintiff gy 9s 4 


ſhewed for Cauſe that the Defendant had an Impatlance 


got a Judge's Order for an Imparlance. 
Cur”, Let the Rule be made abſolute ; 
an Imparlance is a Matter of Right, but 


an Order for Time to plead is ex Gra- 


Ha. 2 
Ball againſ# Young. 
Hil. 9 Geo. II. 
Cooke. 25 


HHE Rule to plead was out on Yerue not to 
Monday; upon the Tueſday the be changed 

Defendant took out a Summons for the _ _ . 
Plaintiff to attend Mr. Juſtice Forzeſcue t pl 
on the Thurſday to ſhew Cauſe why 
the Defendant ſhould not have Time 
to plead. On the Thurſday Serjeant 
Belfield for the Defendant moved that 


the Venue might be changed. Rule to 


ſhew Cauſe. Wright for the Plaintiff 


inſiſted that the Defendant was not in- 
titled to have the Venue changed after a 
Summons for 'T'ime to plead; and of 
this Opinion was the Court, and there- 
npon diſcharged the Rule, 

? „„ Ellis 


426 Uenue. 


Ellis again Chorke. 

Mich. 12 Geo. II. | 
ULE to change the Penne dif- 
3 charged; the Defendant having 


for Timeto taken out a Judge's Summons for Time 
plead, to plead. - 


* Gouthouſle againſ? Blaxland. 
Eaft. 12 Geo. II. 


5 Thomſon. | 9 
Motion to QErjeant Compus moved that the Venue 
change the might be changed, Rule to ſhew 


— 7 Cauſe. Serjeant Mright for the Plaintiff; 


Timeto plead the Defendant took out a Judge's Sum- 
doo late. mons for Time to plead, before the 
Rule for pleading was out. Cur, (Chief 
Juſtice abſent,) diſcharge the Rule. 


Thomſon againſt Rand. 
Hil, 12 Geo. II. 


Motion on the * ST Day of Term, Motion that 
laſt Day of the Venus might be changed-; Af- 
. fidavit of Notice of the Motion. Cur, 
Venue too late. The Plaintiff cannot have an Opportu- 


nity of ſhewing Cauſe, No Rule. 


Cumpſton 


Uenue. 427 
Cumpſton againſ# Buckby. 
BC 14s Gan TlT 
T homfon. 
E:jeaut Wiles moved on the laſt Motion to 
Day of this icrin, that the Venue _— 
might be changed from J/eftmoreland to las Day of 
Leiceſter. Cur, Such Motions arc ge- Termreceiv'd 
nerally not to be received on the laſk 
Day of a Term; but in this Caſe the 
LVenue being laid in Meſtmorelaud, the 
Cauſe cant be tried till the Summer Aſ- 
ſizes ; therefore let the Plaintiff ſhew 
Cauſe on the firſt Day of next 'Term 
why the Feuue ſhould not be changed. 


Hill againſt Wadley. 
Hil. 14 Geo. II. 

Dorret. > 
8 Belfield for the Defendant tion to 
moved the laſt Day but one of this change the 
Term, that the Yenue might be chan- 1 Der the 
ged from I/orceſterſhire to Glouceſter- one of the 
ſhire. Rule to ſhew Cauſe. Draper Term. 
for the Plaintiff ; the Defendant comes 
too late, it is impoſſible to get an An- 

ſwer out of the Country. Cur, Let 

the Venue be changed, unleſs the Plain- 
tiff ſhall ſignify to the Officer that he 

will undertake to give material Evi- 

s 2h 5 dence, 


428 Uenue: 
dence, which if he will do, let the Rule 
be diſcharged. 


Atwood againſt Kennedy. 
Hil. 14 Geo. II. 


Pine not to Erjeant Bootle moved that the He- 
be changed nue might be changed from Nori 
where the 


Fllaintif may to Northumberland. Cur, We never 
loſe a Trial. change the Venue where the Plaintiff 
may loſe the Aſſizes. No Rule. 


Deniſon againſt Law. 
| Mich. 5 Geo. II. 
Venue ring AA C TION laid in London, the 
. Cauſe of Action aroſe in the Coun- 
to ſhew Cauſe ty Palatine of Lancaſter. Serjeant 
why A= Cumyns moved upon a full Affidavit that 
— Heuue might be changed, but the 
County. Court ſaid that it could not be done, 
becauſe it ought to be removed into the 
proper County, and not elſewhere, and 
t never was removed into a County 
Palatine; the Serjeant produced a Caſe, 
Holebrook againſt Toft, Hil. 9 Geo. 1. 
where it had been laid in an adjacent 
County. Qur, Take a Rule to ſhew 
Cauſe, 


Herbert 
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Herbert againſt Shaw. 
Trin. 6 & 7 Geo. II. 


apple moved that the Yenue not to 
Venue might be changed from Mid- ene e 

dleſex into Lancaſhire. Cur, We ne- Palatine. 
ver change the Venue into a County 


Palatine. | 


Earby againſt Windus. 
Geo II. 


Foley. 1 | 
OTION to change the Venne vine not ts 
from the County of Middleſex to be changed 


from a County 


the County of the City of Pr; but at large to a 


the Court faid they would not change City, r Ton 


the Venue from a County at large to aud © 
City, or Town and County ; and the 
Chief Juſtice ſaid that the Court of Ex- 

chequer had this Term refuſed to change 

the Venue from a County to the Town 

and County of Southampton. 


Gallant againſt Squire. 
Trin. 5 & 6 Geo. II. 


from the City of Norwich to 870m Nor- 
the City of London; the Queſtion was don. 
whether the Vene might be changed 
from one Ciry and County to another 
. City 


OTION to change the Penne Lime cha- 
wich to Lon- | 


wr . „ e eee 


City and County. The Court ſaid the 
FYenue had been often changed into Lon- 
don, and the Chief Jaſtice ſaid that Lord 
Raymond had told him they did fo in 
the King's Bench. 


Stoneham againſt Denton. 
Hil. 13 Geo. II. 


Cooke. 
Ferne chan- 


ged from Lon - Q Eryeant Agar moved that the Yenue 

don to Mid- might be changed from London to 

_ Middleſex. Rule to ſhew Cauſe. Seri. 
Skinger tor the Plaintiff. Rule abſolute. 
The like, Gib/on v. Lerchmer e, Hil. 
3 (Teo. 2. Z. R. 


Box avainſt Reed and 4 
„tio anl.. 
Coke. 
Treſpaſs a. RES PASS againſt three De- 


1 fendants; two of the Defendants 


Venue chang'd had — by Attorney, and the 
on the Motion Plainti red for the third Defen- 


— K Chapple moved on the 
* common Affidavit for the two Defen- 
dants who had appeared, that the Venue 

might be changed. Rule to ſhew Cauſe. 
Serjeant Belfield for the Plaintifl. The 
Queſtion was, whether as two Defen- 


dants only moved, and the other did 
5 not, 
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not, the Venue ought to be changed, for 
Judgmentmightbe ſign' d againſt — third 


Defendant, and then the Venue would 


be fixed. "Cur , This ſeems to be a new 


Caſe ; it is but reaſonable that the Ve- 


cannot deny the Affidavit, the Defen- 


dant who does not apply to have the 
Vemie changed, may have been made 


a Defendant merely to fix the N ene in 

a Wrong TW Let the Rule be ab- 

folate. El 

Uerdict, 

Lord Gower againſt Heath, 
Trin. 7 & 8 Geo. II. 


Cooke. 


C'Fi ON of Scandalum Ma Na- Verdict may 
be ſet aſide for 


exceſſive Da- 


| Lord Gower, he 1 IS a Rozue. Verdict mages, but 


tum; the Words were G--4 pin 


if the Plaintiff 


437 


for the Plaintiff, and only one Shilling not for Small. 


Damages given. Serjeant Darnal mo- 
ved that the Verdict might be ſet a- 
fide, and that the Plaintiff might be at 


Liberty to proceed to Trial % oro. 


Serjeant Chapple for the Defendant. 
Cur, There have been many Inſtances 


of Verdicts being ſet aſide for exceſſive 
Damages, but no Inſtance of a Verdict 


being ſet aſide for Smallneſs of Dama- 
ges; 


© neſs of 
ges. 


432 Aerdict. 
ges; if there was we would ſet this 
alide. No Rule. Prothonotary allow- 
ed full Coſts. 


Willis an Attorney againſ# Bennet, 
Mich. 11 Geo. II. 


OTION on the 28th of OH- 
3 ber to ſet aſide a Verdict; ob- 
the firſt four jected that no Motion ſhould be recei- 
Days in Term. ved in Arreſt of Judgment, or to ſet 
aſide a Verdict after the firſt four Days 
in Term. Cur, For the future no Mo- 
tion ſhall be received in Arreſt of Judg- 
ment, or to ſet aſide a Verdict after 
the firſt four Days. k 


No Motion 
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O a Wager of Law, the cw The Manner 
dary having the Roll i in his Hand, 1 te 
ſnall ſay. 140 H 

* B. [the Defendant] You owe. C. 

D. [the Plaintiff] 40s. Why do you 

not pay him? 
Def. 1 owe him nothing. 
Secondary. Did you not buy, Oe. 
as in the Declaration. 

Deſt. No. 

Secondary. Will you take your Oath 
of it? | 
Deft. I will. " 2 
Then the Secondary muſt bid the 88 teat 
Cryer call the Plaintiff, and bid the ad: 
Defendant to lay his Hand upon the * 
Book, and ſay after him, 21. This — 
hear O ye Juſtices, that I owe not ra 
C. D. 4os. nor any Penny thereof, in 
Manner and Form as he hath decla- 
red againſt me. S help me Cod and 

| rhe Contents of this Book. 
If the Debt is 20 /. or bernd the 

Defendant ſhall bring his Compurga- 
tors to ſwear de Cre — GG. | 
- aſc. 3 Car. 2. 1 1 
Es F f ” — 


434 Mit neſs. 
If the Defendant wage his Law 71- 
ſtanter, the Plaintiff can't be nonſuited, 


as it was reſolved by the Court in a 


Caſe een 7et-and By:; aliter 
ie | Day 15 210 5 Os Re- 
cord. | 


S8 Compurgators; and thay att net 


go 885 * to be ſworn till the Plaintiff is called, 
and the Defendant has waged his 


f Av. 
o 
Law. 3 
- | 
177 F * 
- wo a. - * 


3 
p 


Gage againſt Gough. - 
2 1:5, Eaſter 7 Geo. II. 
Reiter of Subpena ad teftificandum was 
the Eccleſia- / N 


—— Eccleſiaſtical Court, and Notice was 
not obliged to given to him to bring a Will with him 
procuce 2 to the Trial; the Regiſter attended, 
Trial, unleſs but did not bring the Will with him; 
1 and now Serjeant Baynes moved for an 
© "© Attachment agaiuſt the Regiſter ; but as 
there wes no Rule upon the Regiſter to 

produce the Will at the Trial, the 


Court .. would not grant an Attach- 


ment. 


Stephenſon 


ſerved upon the Regiſter of the 
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Witneſs. 


Stephenſon againſ# Brooke. 
Trin. 13 & 14 Geo. II. 
Borret. | 


Erjeant Prime moved for an At- Attachmene 
againſt a Wit · 

; neſs for not 

Shoemaker; becauſe he did not attend attending, de: 


as a Witneſs on the 14th of November, 


tachment againſt Zohn Hall of Hull 


at Guildhall, tho' duly ſerved with a 


Subpena for that Purpoſe, The Plain- _ 


tiff had offered him Five Guineas for 
his Trouble and Charges in coming to 
London ; Hall inſiſted on Ten Guineas. 
Rule to ſhew Cauſe. Serjeant Draper 
for Hall ſaid, that Hall was Water-Bai- 
liff at Hull, and could not act by Deputy. 


Cur, We ſhall never lay it down as a ge- 


neral Rule, that an Attachment ſhall 
go; for wilful Contempts and Acts in 
Defiance of Juſtice we might grant an 


Attachment; this Matter is reduced to 


a Fact, and the ſingle Queſtion before 
us is, whether Five Guineas was enough 
or Ten Guineas too much; Ten Gm- 


neas do not ſeem to be unreaſonable. 


Diſcharge the Rule. 


F f 2 „ Writ, 


Writ. 


Bennet againſt Sampſon. 
1144 eit 7 Geo. IL. 
. l | HE Defendant was arreſted by . 
ſpondendum „ 


—= 1 ge, of 2 Naas 
quaſhed, being tue of a Writ of Capias ad reſpon- 
—_— . dendum. Serjeant Uri;n moved that the 

Writ might be quaſhed, for that it was 
directed to the Sheriff (in the ſingular 
Number) and bore Teſte the 13th of | 
February, which was out of Term; 

the Serjeant alledged that the Defen- | 
dant had no other Remedy, for he | 
could not have Oyer of the Writ, nei- | 
ther would it appear upon Record, in 
Caſe a Writ of Error was brought. Rule 
to ſhew Cauſe. Serjeant Chapple for 
the Plaintiff” Cur, The Rule muſt 

be made abſolute, this Writ being teſ- 

ted out of Term is void. 


1 
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The King * Harris. 5 
Baſt, 5 Geo. Il. | 


Cooke. 


N Attachment for a Contempt , 3 
A was made, returnable the Day be- rate the 


fore the firſt Day of full Term. Chap- Day maſons; 


ple moved to quaſh the Writ, but Was af full Term. 
oppoſed by Wright, who ſaid the Judg- 


es came to Vęſiminſter on the Eſſoin- 
Day, and there is no Adjournment over, 
and compared it to the Caſe of op 
and Bagot, antea fo. 346. where it was 
held that Notice to —— Defendant to 
appear on Service of Proceſs muſt be for 
the Eſſoin- Day. 1 Buſſtrode 3 5. 1 Au- 
derſon 240. 1 Cro. 102. 1 Hd. Ad- 


journed. The Writ was afterwards 


quaſhed.. 


Williams againſt. Faulkner, 
Trin. 10 Geo. II. 
Dorret. + 


Erjeant Skinner moved, that ihe The Want of 
Writ of Capias ad reſpondendum 2 
might be quaſhed, becauſe there were Tege and 


not tifteen Days between the Teſte and Return of the 


Capias, is Er- 
Return of the Writ. Rule to ſhew Ea 


Cauſe. Serj. Chapple for the Plaintiff, iregulariy. 


Cu, This is Error and not Irregularity ; ; 


Ict the Rule be diſcharged. 
4.4 Waſs 


CUrit. 


Waſs againſt Cornet. 
Hil. 11 Geo. II. 


„ 
Want of iz (OErjeant Draper moved that Pro- 
Days between, ) ceedings might be ſtayed, becauſe 


and ; 
= there were not Fifteen Days between 


turn of Capias. 
the Teſte and Return of the Capias, 


it being teſted the 24th of January, 


and returnable the 28th of Zanuary, 
no Appearance had been enter'd by the 
Defendant, or by the Plaintiff for him. 
Cur” Adviſar'. Serjeant Wright for the 
| Plaintiff; but before the Court gave any 
Opinion, Hright moved that the Writ 
might be quaſhed in Order to have the 
Benefit of the next Term. 


Hayward an Attorney againſt Den- 

niſon. Mich. 11 Geo. II. 

| Thomſon. r 
* Attachment (AE rjeant Bootle for the Defendant mo- 
Soul he ) ved to ſtay Proceedings, becauſe 
15 Days be- there were not 15 Days between the 
Tee and e Teſte and Return of the Attachment of 
Return. Privilege, and ſaid it was in the Nature 
of an Original, and therefore ſhould 


have 15 Days between the Teſte and 
Return. | 


Serj, Parker for the Plaintif. It is a 


Writ returnable at a Day certain, and 
need 
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Return, and not on 4 Day 


Mr itz 


need not have Dise between the 8 
and Returp, - 17 Ter Mi ne 9 
die iu diem. A Ons Te Vaſtea made 


abſolute. £315: 3s 14's oy 7 — 15 * 


Elms 4 gain di Tbottllnlen an 10 
e. Mich, $ Geo. it... 


Thune. | 11 | ve 0 . 
„ nn HY - 


I. IL. ed a Men an Ae en 


Judgment by 22 dicit, Writ of In- ry on Bill re. 


turnable on a 
quiry executed, returnable on a Sm Ext — 


Tta in. turn, Error, 
Serjeant Boatle moved, before final Judg- and = Irre- 
ment, that the Inquiry might be ſet aſide, $112: , _ 
Rule to ſhew Cauſe. Seri. Dr 522 for IT 3 
the Plaintiff ſaid it was Error, and not ! 
Irregularity, and even in Error it was, 

cured by the Statutes of Teofail, which 

extend to Judgments by Nil dicit. Cur”, 

It iS Error, and not en. Di- | 


charge the Rule. 


1 
% WY 4 F423 


Walker xd Harris an Attorney, 3 


Erjeant Miller e that the Exe · Fxecution ous 


9 ſet turnable on a 
cution in this Cauſe mi ght be 8 


aſide, it being returnable on A general furn, inftead 

Return, whereas it ſhould have been of a Day cer- 

returnable on a Day certain. Rule to in. 
Ff 4 ſhew 


Mit 


 ſhew Cauſe. Serjeant Birch for the 
Plaintiff. Cur, This being an Execu- 


tion, no Advantage can be taken of it 
upon a Writ of Error, and is plainly 


| diſtinguiſhable from ines and Thomliu- 


for, Which Caſe was upon a Writ of In- 
_ quiry ; therefore let a Superſeadtas iſſue, 

and by Conſent, on the Plaintiff's paying 

| Coſts, the Defendant ſhall bring no 
„ ͤ fr 


a Cockay n agains$t Baker. 7 5 5 
TT.. ̃ ²˙ Geo, Blk rf" 
No dune \ AſO TION to ſtay Proceedings, 


Sey elne VI becauſe the Copy of the Writ 


Wit. with which the Defendant was ſerved, 


Had no Attorney's Name to it. 


Fawkes an Attorney againſt Jay. 
Trin. 5 & 6 Geo. II. 
—_ 5 5 
No Attarney MIO TION to ſet aſide Proceed- 
"35 


 ceedings not ſtay Proceedings in the original Acti- 
dye. on, becauſe the Plaintiff an Attorney 
bad not wrote his Name in a plain le- 
gible Hand on the Attachment of Privi- 


{Ng lege. Rule to ſhew Cauſe, Poſtea 
diſcharged with Coſts. Skinner for 


the Plaintiff ; Zſſey for the Defendant. 


Blackhall 
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ings on the Bail-Bond; and to 
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Blackhall againſ Gould. 
Trin. 7 & 8 Geo. II. 
8 Compns moved to ſtay pro- No Attorney's 5 
ceedings, becauſe the Attorney's Name to the ' 
Name was not put to the Writ, purſu- — 
ant to the Statute 2 Ceo. 2. Cur „The | 
Act of Parliament. does not make the 
Proceſs void, for not putting the Attor- 


ney's Name to it, and tho - the Attor- 


ney may be puniſhed for not ſetting 

his Name to the Writ, yet the Party 
muſt not ſuffer; and ſo it was determi- 

ned in this Court. Trin. 5 Geo. 2. 
Warner and Revel. Denied to "0 : 
Proceedings. ok. 


Lagget a Watkins. 
Hil. 12 Geo. II. 


DVorret. 


CEricant Hu ey 3 that the No Attorney's 


Proceedings might be ſet aſide, be- Name to the 


cauſe there was no Attorney s Name to OS e 
the Warrant. Rule to ſhew Cauſe,” | 


Skinner for the Plaintiff Cur”, The 


arrant is not void, the Sheriff 3 


blameable, but the Plaintiff ought not to 
ſuffer, Diſcharge the Rule. | | 


Grice 


442 CUrit of -Iltquiry. 


Grice againſt Allen. 
Baſt. 19 Geo. II. 


T home on. 


— "the ey ccedings might be ſtayed, the At- 


= * . torney's. Name not being to the War- 


rant ſufficient. rant made by the Sheriff, though it was 
to the Writ on which the Warrant 


= made. Rule to ſhew Cauſe. - Ser- 
jeant Urliu for the Plaintiff. Cur”, ( For- 
reſcue A. abſent) Said that as the Attor- 
ney's Name was to the Writ, it was ſuffici- 
ent, but that till the Star. 12 Geo: 2. 


the not inſerting the Name of the At- 


torney in the Warrant was bad, and 
thought ſome former Determinations 
on this Head, not ren the Proceſs 


void, were quite _— 


Writ of Jnquiry. 
| Higgins againſt Steward. 
Hil. 4 Geo. II. 
Foley. 2 «an 
Notice of exe- ELD Per totam Curiuam, that 
cuting 2 Writ Notice of Trial, or of executing 


gen oo e A Writ of Inquiry, given to the Defen- 
Defendant dant when his Attorney is known, is 


when his At- not good Notice; but that when the 
£ Defendant's 


torney 1s 
known, is bad. 


rieant Draper 3 that pro- 


Uurit of Jnquiry.- 433 

Defendant's Attorney is not known, 
Notice of 'Trial, or' of executing a Writ 
of Inquiry, may be Siyen to the Deten- 
dant himſelf. 


kingdom againſt Hern al Froſt 
Mich. 7 Geo. II. 

Cooke... 
8 WW: right moved that the Writ Notice of In- 
B of Inquiry executed in this Cauſe quiry in a 
might be ſet aſide, for that the Action — _ 
| was joint, and Notice of executing the given to both 
Writ of Inquiry was only given to one ant. 

' Defendant. Serjeant Glade for the 

Plaintiff. Cur, Notice 5 to have 
been given to both Defendants. 4 


Long apaind Wan 
RES. Geo. II. 

| Coke. ION 

| TJ NEtermined by the Court, that up · Notice of ex- 


on an Iſſue of Nu/ iel Record ecuting a Writ 
Notice of executing a Writ of Inquiry rn, 
may be given upon the Iſſue-Book, as upon the Iſſue 
well as upon a Joinder in Demurrer. - . tiel 
yre for the Plaintiff; Miigbt for the OY 


_ Defendant, 


Paul 


at leaſt two 


4% Writ of Jnquiry; 


Paul againſt Gledhil. 
E T homſon. On 
A Term's | 
tlee of e. Aaken by the Court upon Con- 
ting a Writ {ideration, that if there has been no 


of ry, 3 
— Proceeding for a Twelvemonth aſter 


7 


 ceeding for a Judgment, there muſt be a Term's No- 


Year after "tice given of executing a Writ of In- 


| ht quiry. See the Rule of Eaſt. 13 Geo: 2. 


| Hil. 11 Geo. II. 


_ ae 7 E Defendant had procured a 
executing a . 3 
Writ of Inqui- Judge's Order for Time to plead, 
ry, ſhould be pleading an iſſuable Plea, taking ſhort 
Days Notice, Notice of Trial in Caſe he pleaded, 
and the like, of executing a Writ of 

Inquiry in Caſe he ſhould not plead ; 

the Time for pleading expired on the 

5th of February, when the Plaintiff 

ſign d Judgment for Want of a Plea, 

and on the 7th of Tay gave No- 

tice of executing a Writ of Inquiry on 
the 8th of February. Serjeant Wright 

moved that the Writ of Inquiry might 
be ſet aſide for inſufficient Notice; the 

Plaintiff might and ought to have given 

Notice ſooner. Rule to ſhew Cauſe. 

Serj. Hinner for the Plaintiff. Cur, The 

Plaintiff 


Butler againi# Johnſon. 


. 
* 


Plaintiff might have given Notice on 
the 6th of February; where the Plain- 


tiff may give ſhort Notice of Trial, or 
of executing a Writ of Inquiry, hgͥe 


| ſhould give at leaſt two Days Notice, 
the ſame as is ſufficient in Counter- 
- mands of Notice ; let the Writ of In- 


quiry be ſer aſide with Coſts.” 


Foſter againſt Smales. 
Eaſt. 7 Geo. IL 


Thomſon.  _ | 


Erjeant Urlin moved that the Writ Notice of In 
of Inquiry executed in this Cauſe quiry between 


might be ſet aſide for Incertainty in t «par Do 


Notice. 'The Notice was, that thein certain, 
Writ would be executed between the 


Hours of Ten and Two. Cur, That 


„ 


is too incertain; take a Rule to ſhew 


Cauſe. 


Robinſon againſt Philips. 
Trin. 7 & 8 Geo. II. 
Borret. ä 5 
Queſtion aroſe (inter alia) whe Notice of In- 
1 ther Notice of executing a Writ quiry to be 


of Inquiry between the Hours of Ele- 254 te 


a , two Hours. 
ven and Two was good Notice. Cur”, 


We have held it that the Notice muſt 
be confined within the Compaſs of 
two 


two 5 at * and — this 


Notice is irre gular. Rule to ſhew 


Cauſe. Skinner for the Plaintiff; ire 


for the Detendant. 


Laſt againſt Denny. 
Mich. 10 Geo. II. 
T homſon. 


Notice of ex- Erjeant Skinner moved that the Writ 


r of Inquiry executed in this Cauſe 

Clock good, Might be ſet aſide for Irregularity in the 

1 be- Notice, which was that the Writ of In- 
'*  quiry would be executed at Eleven o 


Clock, without mentioning any — 


Hour. Rule to ſhew Cauſe. Prime 


for the Plaintiff produced an Affidavit 
that the Writ was executed before 12 


o' Clock. Cur”, The Notice is regu- 


lar. Diſcharge the Rule. 


Squire againſt Almond. 
Hil. 8 Geo. II. 
Cooke. 


Notice of In- 


Tine nd Notice, both as to Time and Place. 


Place. 1. The Notice was that the Writ of Inqui- 


ry would be executed between the Hours 


of ten and two, whereas it ſnould have 


been confined to two Hours at moſt, 
2 2. The 
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Mrit ot Paquiry. 447 
The Notice was that the Writ 


would be executed at the Sheriff's Of- 
fice in Northampton, it ſhould have 


been at ſach 4 Place in Northampton. 
The Court held the Notice inſufficient 


on both Points, and ſet ne the Writ 
of Inquiry. TAR 


Kinch axial? "LES 


Mich. 9 Geo. II. 

T homſon. 

QErjeant Belfield moved that the Notice of ex- 

Writ of Inquiry executed in this diy . Wet 
Cauſe might be ſet aſide; the Notice minter, bad. 
was, that the Writ of Inquiry would be 
executed at Weſtminſter, the Words 
Court- Houſe and Hall being omitted. 
Rule to thew Cauſe. Ur/in for the 
Plaintiff. Cur”, The Notice is incer- 
tain without theſe Words; the Writ 
of Inquiry muſt be ſet aſide. 


Lemark againi} Newman. 
Trin. 10 Geo. II. 


Co be. 


r rjeant Wright word to ſet aſide a Nov bw - 
Writ of Inquiry for the Incertain- of Incdity ac 


ty of the Notice; the Notice was that the Three 


SN I 
the Writ of Inquiry would be executed g. — 


at the Three Tons in Brook-ſtreet, Mid- Middiefs 


aleſex, and he produced an Affidavit erna, 
| tha t Writ of Inqui- 


ry {et aſide. 


448 


ry according ding to Notice denied, and ſaid it was 


. 


Writ ot Inquiry. 


that there were three Brook-/treets in 


Middleſex. Serjeant Eyre on the other 
Side inſiſted that the Sheriff of Midale- 


ſex conſtantly executed Writs of Inqui- 
ry in Brook-ſtreet, Holborn, where this 
was executed ; and that although there 
were three Brook-ſtreets in Middleſex, 


there was the Sign of the Three Tons 
only in Brook-ſtreet, Holborn ; and 


therefore the Defendant ſhould have 
gone to make his Defence to that Brook- 


fireet where the Three Tons were. Cur” 


unanimous, this Notice was too incer- 


tain, for he ſhould have ſaid where 


Brook-ſtreet was, and the Defendant was 
not obliged to go toall the Brook-ſtreets 


to find out where the Three Tons were, 


and ſo ſet aſide the Writ of Inquiry. 


Zouch againſt Bell. 
Hil. 6 Geo. II. 
Thomſon. Forres 
Caſs N OTION for Coſts for not exe- 
— of faq 4 cuting a Writ of Inquiry accor- 


to Notice, de- never known to be done. But ſee the 


Rule of Trin. 13 Geo. 2. the Practice 


altered. 


2 Sꝛtainton 


ns Ai. ths. a BO. 


| Nomſon. 


| Wric of Inautry. 449 


Stainton againſt Winch. 
Hil. 6 Geo. II. 


H E Plaintiff moved for Leave to Leave to exe- 


execute a new Writ of Inquiry; t of toqui 


a Writ of Inquiry had iſſued, returna- ry after Error 


| ble Tres Trin. and was executed on the brought. 


Monday. The Defendant had brought 
a Writ of Error, but had not got it 
allowed. Cur', Let the Plaintiff be at 
Liberty to exccute a new Writ on Pay- 
ment of Coſts. Compus for the Plain- 


tiff; Ghde for the Defendant. 


Suttle againſt Layſon. 
Mich. 7 Geo. II. 
Cooke. 


Erjeant Eyre for the Plaintiff moved On — 
to quaſh a Writ of Inquiry with- te Plaintig's 


out paying Coſts; the Writ was re- Motion, he 


9 MM; fnall pay Coſts, 
turnable on a Sunday, and by Miſtake r 


executed on the Monday. Serjeant having made 


Baynes for the Defendant oppoſed the = Defence. 
ſetting aſide the Writ without Coſts, and oF 
ſaid the Defendant had made a De- 


| fence at the Execution of the Writ of 
Inquiry by Counſel ; and had thereby 


been put to Coſts, the Court held that 


the Plaintiff ſhould pay Coſts. 


Gg Maddox 


450 


Inquiry ſet 
aſide, becauſe l. 


the Plaintiff” Cauſe might be ſet aſide, becauſe the 


Was 


Inquiry not to 
be ſet aſide ſor 
Smallneſs of 


Damages. 


TUrit of Inqutry. 


Maddox againſt Jones. 
Mich. 7 Geo. II. 


Thomſon. 
Erjeant Sinner moved that the 
Writ of Inquiry executed in this 


examined 
35 a Witneſs, Plaintiff was admitted to de a Witneſs and 


was the only Witneſs examined. Serjeant 
Birch, the Plaintiff is an Adminiſtra- 
trix, and was admitted to be a Witneſs ; 
the Defendant's Attorney attended the 
Execution of the Writ of Inquiry, and 
deſired us to ſtay Proceedings, and to 
give him a Bill of Coſts, and ſaid the 
Debt and Coſts ſhould be paid. Some 
Damages ought to be given. Cur”, The 
Under-Sheriff ought to pay the Colts; 

but that was not preſſed, the Inquiry | 


; was ſet aſide, 


Burgeſs againſt. Nighting gale. 

Mich. 10 Geo. 1 

Thomſon. | 
Erjeant Prime for the Plaintiff mo- 
$4 to ſet aſide a Writ of Inquiry 


for Smallneſs of Damages ; the Court 
refuſed to make a Rule to ſhew Cauſe. 


Dixon 
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TUrit of Inquiry. 


Dixon againſt Goodman and others. 


Mich. 14 Geo. II. 


Tpomſem. 
Erjeant Ur/in * that the Writ Writ of Inqui- 


of Inquiry exccuted in this Cauſe 


ing directed to the Coroners of Nor- rity. 


wich, was executed by one Hezwan, 


who was not one of the Coroners, and 
had no Deputation from the Coroners. 
Rule to ſhew Caufe. Serj. Prime for 


the Plaintiff, Hezwan is Clerk to the Co- 


roners and their known Deputy ; the De- 


| fendant croſ-examined the Plaintiff's 
| Witneſſes. The Court diſcharged the 
Rule becauſe the. Defendant had made 


a Defence, but ſeemed inclinable to have 
made the Rule abſolute, for Want of a 
proper Authority in Hezwan. 


fg: AW 


by one who 


_ might be ſet aſide, becauſe the Writ be- had no Autho- 
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A Table of the general 
Heads contained 1n the - 
om INDEX. 


5 Batement. 
FF 3 Acetiam. 
| 4. Action. 


5. Ations real, 
| 7. Adminiftratoz. 
_ 8. Affidavit. 
9. Affirmation. 
10. Agent. 
11. Alias dif. 
12, Ambaſſadoz. 
13. Amendment. 
14. Antient Demelne. 
15. Appearance. 
16. Arbitration. 
17. Arreſt, 


18, Arreſt of Judgment, 


19. Attachment, 
20. Attoꝛney. 
21. Award. 0 


Gg.3 


22. Ball. 


A Table of the general Heads 5 


22. Bail. 

23. Bail⸗ Bond. 

24 Baron and eme. 
„ 

28. Beach. 

27. Capias ad reſpondendum. 
28. Capias ad Satisfaciendum. 
29. Capias in Mlthernam. 

30. Caſſetur byeve, 

31. Certiozart. 

32. CTommiſſion. 

33. Commitment. 

34. Compoſition. 

36. Conulance. 

37. Coſts. 

38. Countermand. 

39. County Palatine. 
40. Criminal Converſatfon, 


41. Damages. 

42. Declaration. 
43- Demurrer. 
44. Diſcontinuance. 
45. Dower. 


47. Erro. | 
48. Eſcape. 
50. Evi- 


3 in the lloving Inder. 


50. Evidence. 

51. Exception. 5 7 
52. Execution. 

53. Executoꝛ2s. 


54. Fieri Facias. 
55- Fine. 


56. Pabeas Cozpoza. 

52 bpabeas Coppus, 
59. Þomine replegiando. 
60. Pund2ed. 


61. Imparlance. 

62. Inkant. 

63. Inkozmer. 

64. Inquiry. 

65. Intereſt. 1 
66. Interrogatozies. 
67. Irregularities. 
68. Iſſue. 

69. Judgment. 
70. ! 
71. Jurisdickion. 
72. Jury. 

73. Juſtification, 


74. Memozandum. 
75. Milnomer. 
76. Doney, Cc. into Court. 


G g 4 77. Mo⸗ 


A Table of the genera Hogs 


77. Motions. 
78. Mutual Debts. 


79. Ne recipiatur. 
80. Non Pꝛos'. 
81. Notice. 


82. Nul tiel recoꝛdd. 


84. — ; 
$6. _ 


$8. Parcaturs. 

89. Pauper. 

90. Plea. | 

91. Double Pleas, 
92. Pleadings, 

93. Pledges, 

94. Poſtea. 

95. Pꝛiſoners. 

3 96. Paivilege. 

98. Pꝛochien amy. 
99. Pꝛohibition. 
100. Pꝛomiſſoʒy Notes, 


. Tor. P2ovilo. 


102, Quakers, 
103. Quatre impedit. 


104 Recog- 


12 


132, Uenire kacias. 


contained i in the following Index. 


104. Recognizance. 
105. Recomwart facias loquelam. 
106. Recoveries, | 


107, Reference. 
| 108. Rent. | 


109. Repleader. 
110. Replevin. 


111, Reſcue, 
112, Return Habend'. | 


113. Scandalum Magnatum. 
114. Scire facias. 


115. Scire ſieri Inquiry. 
116. Serjeants. 


117. Second Deliverance. 
118, Sheriffs. = 
119. Slander. 

120, Soldiers. 

121. Summons. 

122, Superſedeas, 


123. Surrender. 


124. Tender. 


125. Teſtatum Capias. 
.1 26; Time. 


127. Treſpaſs, 
128, Trial. 
129, Trover. 


120. Gatiante. 


132. Uenue. 
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13 2. Uenue. 
133. Gerdi. 


134. Mager ok Law. 

| 135. Males. | 

136. Warrant of Atto2ney. 
137. Mithernam. | 
138. Witneſs. 

139. CUrit. 

140. Crit of 33 
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Abatement. Page 1 to 9. 


LEA in Abatement not amend- 
able. 21 
2. Plea which ought to have had 

* an Affidavit annexed, deliver- 

ed without, Judgment ſigned, and 

held to be regular. 282 
3. Defendant muſt plead in Abatement 

within four Days after Declaration, 


delivered or Notice of it * 286 


Account. p. 9, 10. 
Acetiam. P- II. 


 Aﬀions 


The INDEX: Or, 


Attlons Real, 
A peremptory Rule to plead muſt be 
given in real Actions. Page 290 > 
- Addition, "0 
'The Want of Addition pleaded in Abate- 
ment without an Afﬀidavit. 5 
Adminiftrato2. 


1. Adminiſtrator nonſuited upon 'Trial in 
Trover, the Poſſeſſion, Loſs and Trover 
in the Time of the Intcſtate, the Con- 
verſion in his own Time, he ſhall pay 
- - . 

2. Coſts payable by Rule of Court to 
the Defendant, ordered to be paid to 
his Adminiſtratrixæ-. „„ 

3. Adminiſtrator nonſuited in Prohibi- 
tion brought by himſelf, held that he 


ſhould not pay Colts. 7: 
4. Declaration by an Adminiſtrator in 
the debet and detinet. 140, 141 


5. On Diſcontinuance the Plaintiff muſt | 
pay Coſts, though he be an Admini- 
ftrator. i 2597 

6. Leave to plead Plene Adminiftravit 
after regular Judgment ſet aſide. 234, 

| 3 

7. Judgment againſt an Adminiſtratrix 
ſet aſide on Payment of Coſts only, 
tho' Inquiry executed. = hs 


A Table of the Principal Matters. 


Alfidavit. p. 12, 13. 
1. Plea in Abatement without an Afﬀida- 
vit, Judgment figned. Page 4, 282 
2, Plea of Infancy ſet alide for Want - 
an Affidavit. 
3. The Want of Addition pleaded in 
_ Abatement, without an Affidavit. 5 
4. Affidavits of the Truth of a Plea in 
1 — made by the Delandants 
Attorney held ſuffeient. 6 
5. Affidavit of a Debt made by a Bean 
gn of Felony, not ſufficient to 
hold to Bail, nor to be ſupplied by a 
ſubſequent Affidavit. . 49 
6. Bail put in before a Judge cannot 
juſtify by Afﬀdavit. 81 
7. Affidavit of Service of a el 
in Ejectment, bad for erte 165, 
166 
8. What Affidavit neceſſary. on Motion 
for Judgment in Ejectment on the 
aa. ou © 
9. Affidavit of the Want of a material 
Witneſs, for putting off a Trial ſhould 
be made by the Defendant, 401 
10. Affidavit "for. changing the Venue 


amen e eee ee, $23 
3 - Afirmation.” 
Aemation = a Quaker, not mutter to 


ground an Attachment. i 34 f 
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The INDE * : Or, 


AX Agent. | 
1. Attorney anſwerable for yy Ay gent: 
e 4 

2. Declaration muſt be ee ol whe the 
Agent in Town. 1124, 281 
3. Oyer given to a Defcndant when de- 
manded by his Agent bad. 275 
4. Eo Agent in Town, Plea, Ge. muſt 
be demanded of the Artorney in the 


Count 280 
5. Plea, though with Notice to fet off, 


muſt be delivered to the Agen in 


Town. 281 
: Alas dit". 
T. Alias dif ought not to be in Latin | 
if ſo in the Bond. 322 


2. Mias ditt not neceſſary. ibid. 
3. Variance in the Alias dict, after Non 
en fadtam , whether material, 


$03 
|  Inbalavor. N 14. 


p. 15 to 26. 
Leave to amend a Fine denied, the 
"" Aﬀfdavit being made before the At- 
torney who made the Application. 13 
2. Precipe, Writ of Entry, Cc. in à 
Recovery amended; by adding the 
* of ſoveral Pariſhes. | 371 


2 — 


A Table of the Principal Matt 0 ers. 


Antient Demelne. Th 
1. Not to be pleaded without Leave of 


the Court, and an Affidavit that the 


Lands are Antient Demeſne. Pare 2 
2. Muſt be pleaded within the firſt four 
Days of the 'Term. _— - 


3. Judgment in a Writ of Deceit, for 


| ſuffering a Recovery of Lands in An- 


tient Demeſne. 373, 374 


1. After the Time for Appearance is out, 


a Declaration cannot be delivered till 


2. No Appearanee to the Exigent neceſ- 


ſary on ſuing out a Superſedeas. 274 
Arbitration. Sce Award. 


1. An Attorney arreſted on an Attach- 


ment, whilſt attending his Clients 


Buſineſs in Weftminfter Hall, diſchar- 


ged. 40 
2. An Attorney returning from an At- 


tendance on the Prothonotary arreſted 
on a Ca. Sa. out of B. R. 40 


3. An Attorney arreſted in a Ca. Sa. 


whilſt attending the Execution of a 
Writ of Inquiry diſcharged. 41 
n Defen- 


Je INDE X: Or, 


7 Defendant arreſted after Bail put in, 
diſcharged. NIA Page - 
5. — — fitter, © 
6. Defendant arreſted as returning — 

an Attendance in Court, diſcharged. 


341 


Arreſt of Judgment. 

1. Miſnomer muſt be pleaded in Abate- 
ment, and cannot be taken Advan- 
tage of in Arreſt of Judgment. oP 
2. No new Trial after Motion in Arreſt 


of Judgment. = 
3- Motion for a New Trial after Motion 
in Arreſt of Judgment. 40 


Attachment. p. 34. 

I. An Attachment granted againſt an 
Attorney for practiſing after he 0 | 
forejudged. 

2. Diſcharged in Payment of Colts. bad. | 
. An Attachment granted againſt the 

' Defendant's Attorney, for giving Plain- 
tiff Notice that the Dekindant had 
ſurrendered in Diſcharge of his Bail 


when he had not. ied 
4. No Attachment for Non-Performance 
of a Parol Award. OS - 
5. Attachment for Non-Performance of 
a Parol Award. | ibid. 
6. Sheriff cannot take Bail on an Attach- 
ment. e IIS 5 


2 | | | 7. Motion 


OM 


Tubli of the Principal Matters. 
7, Motion for an Attachment on the laſt 
Day of a Term Page 104 
8. Attachment againſt Sheriff for not 
| bringing up a Priſoner | urſuant to 4 
Habeas Corpus on Tender of i ys. per 
Mile. 3 EN 219 
9. Priſoner in Cuſtody on an Attachment 
cannot be charged with a Declaration 
or Execution without Leave of the 
„ Cr. „ 
10. Priſoner on an Attachment for a Con- 
tempt not intitled to a Day Rule. 326 
11. Attachment againſt one who acts as 
Under- Sheriff for not returning a Writ. 
3 5 381 
12. Attachment againſt a Velſb Sheriff 
for not returning a Writ. ibid. 
13. Attachment againſt a Witneſs for 
not attending, denied. - -- ot” 
14. Attachment returnable the Day be- 
fore the firſt Day of full Term. 437 
15. Attachment of Privilege ſhould have 


1 15 Days between the Tee and Re- 
15 attorney. p. 34 to 44. 

i 1. An Attorney forejudged ſued by Bill, 
3 pleads in Abatement that he is no 

| AE „„ 8 

5 2 An Attortiey pleads Infancy, the Court 

Y 

n 


tefuſed to ſet the Plea aſide, 9 
Mk 3. Affidavit 


e IN D E X: Or, . 
3 Affidavit of Debt, in Order to hold to 
Bail made before Plaintiff's Attorney. 
Page 12 

. Leave to amend a Fine 4 the 

" Affidavit being taken by the Attorney | 
who made the Application 13 
5. Attorney undertaking to appear cant 
take Advantage of the Want of Ap- 
pearance. 8 
6. An Attorney, if be undertakes to file 
Bail muſt do it, tho there be no Af. 
fidavit of the Bebt. 8 
7. Conuſance not to be allowed againſt 
the Privilege of an Attorney. 97, 99 
8. Declaration muſt be demanded of the 
Agent in Town. 120 2$1 
9. If. the Defendant's Attorney cannot be 
found, Copy of the Declaration muſt 
be left in 1 Office, but Notice of 
Frial or Inquiry muſt be given to the 
Defendant himſelf, or left at his Houſe, 
| and not left i in the Office. 126, 276, 
396, 442 

10, Method to inquire after the Attor- 
Tl as expected by the Court. 276 

. Declaration delivered to the Defen- 
pong his Attorney being known, is 
A 126 
12. Action againſt an Attorney for ap- 
pearing and pleading in Ejectment 
7 without Authority. „ 


13. Attor- 


2 of the Prives pal Matters. 


1 3. Attorney dela aying to fi ign Judgment : 
till the Writ of Error was ſpent, or- 


dered to ſue out a new one at his own 
Expence, Page 192 
14. Attorney not to be Bail. 211 


"= If no Agent in Town, Plea, G. 


muſt be demanded of the Attorney i in 
the Country. 280 


16. Plea, tho with Notice to ſet off, muſt 


be delivered to the Agent in Town. 
281 
17. Attorney's Clerk giving Time to 
plead, Attorney bound by it. 293 
18, Attorney not to determine that a 
Plea is ill and ſign Judgment. 297 
19. Plea by an Attorney of another Court 
a Nullity. =— 
20. Venue not to be changed when an 
Attorney is Plaintiff, tho in Action of 
Aſſault and Battery. ERR 
21. Venue may be changed from Mid- 
dleſex, when an Attorney is Plaintiff, 


jf he ſues by Capias. ” a9 
22, An Attorney when Defendant has no 
Privilege as to the Venue. ibid. 
23. No Attorney's Name to the Copy of 
the Writ. 440 
24. No Attorney's dime to the Writ, 
Proceedings not ſtayed. ibid. 
25, Proceſs not void. ö 
26. No Attorney's Name to the Warrant, 
not void. ibid. 


H h 2 27. Attor- 


The INDE X: Or, 
27. Attorney's Name to the Writ tho 


not to the Warrant, ſufficient. Page 442 
Award. p. 44 to 48. | 


| B 
Bail. p. 49 to 90. | 
KN AlL in an Action of Aceount. 


2. Acetiam in Debt againſt Bail. 11 
3- Affidavit of Debt to hold to Bail made 
before the Plaintiff's Attorney. 12 


4. Bail-Piece amended. I5 
5. Breach in a Declaration on a Recog- 
nizance of Bail ill aſſigned. 19 


6. Bail cannot ſurrender the Principal 
after the Appearance Day of the Re- 
turn of the Writ, when an Action is 

brought upon the Recognizance. 20 

7. An Attorney not intitled to Bail, no 

Bill being delivered until after Arreſt. 


35 
8. Error on a Judgment after Verdict for 
the Defendant in Ejectment, no Bail 


neceſſary. i | 178 
9. Bail in Error by an Heir at Law after 
Judgment by Nil dicit. "1/408 


10. In Error on Ejectment the Plaintiff 
in Error may give Bail, and need not 

himſelf enter into the Recognizance. 
| 179, 180 
11. Attorney not to be Bail. 2211 
12. Fail in Homiue replegiande. 2 22, 224 
| 1 13. Sheriff 


Table of the Principal Matters. 
13. Sheriff can't take Bail to an Attach- 
ment. Page 325 
14. Reſcuers admitted to Bail, Wn 


Bail- Bond. 


1. Bail-Bond to be taken in i has 


Sum ſworn to. 67 
2, Bail-Bond may be ſued by the Exccu- 
tors of the Aſſignee. | 68 
3. Plaintiff may take an Aſſignment of 
the Bail-Bond and proceed thereon, 
tho he excepted to the ſame Bail 
when put in above. ibid. 
4. Bail-Bond in a Country Cauſe not to 
be put in Suit till eight Days excluſive 
of the Appearance are expired. 69 
5. Terms of ſtaying Proceedings on the 
“ Bail. Bond. 


70 
0 Proceedings on the Bail- Bond ſtayed 


on Payment of Coſts, tho the Plain- 
tiff had been delayed of a Trial. 71 


Baron and Feme. p. 91. 


1. In an Action againſt Baron and Feme, 


if the Wife only be arreſted, ſhe ſhall 
be diſcharged on a common Appear- 


ance; aliter, if both arreſted. 65 
2. Feme Covert taken in Execution not 
to be diſcharged. 66 


3. On g. Judgment againſt Baron, and 
Feme, Wife taken in Execution not 
to be diſcharged. | 208 

H h 3 4. Both 


The INDEX: O, 

4. Both taken in Execution, Wife not to 
be diſcharged. Page 209 
5. Bail by Baron and Feme on a Capias 
in Witherman. 224 
6. Baron and Feme Priſoners allowed 
25. 4d. per Week cach. cr 37 
7. Proceſs againſt Baron and Feme, Hus- 

band only ſerved. 8 351 

8. No Occaſion to ſerve the Wife with 


Blll. | 
1. An Attorney not ſuable as Executor 
by Bill. | + #38 
2. Serjeants at Law ſuable by Original 
and not by Bill. + 00 


8 PVzeach. | 
zance of Bail ill afigned 1g 


C 


Capias ad reſpondendum. 
1. IA ad reſpondendum quaſh- 
ed, being teſted out of Term. 
3 436 
2. The Want of 15 Days between the 
Teſte and Return of the Capias is Er- 
_ Tor, and not Irregularity, 437, 438 


Capias 


Table of the Principal Matera 


Capias ad Satiskaciendum. 
1. Ca. $a. executed, amended, Page 25 
2. Ca. Sa. lodged after Error brought, 
h e 198 


SCQaapias in culithernam. 5 
See Homine replegi ando. 


Caſſetur bꝛeve. 


1. On a Plea in Abatement, the Plaintiff 
may confeſs the Plea, and enter a Caſ- 
ſetur breve, without applying to the 
Court or paying Colts. 6 

| 2, Scire facias may be quaſhed before 
5 Plea without Coſts. 5 278 


4 RV boos © WW WH, 


0. * bw — 


9 


Certioꝛari. 3 


on Certiorari the Plaintiff not bound to 
ö the Cauſe of Action below, may de- 
: elare as he pleaſes. 221 


C ommi Mon, 


Comma for the Examination of a 
Plaintiff in a 2 Inpedit touching 


| Secret 'Truſts for Papiſts. 362 

| Commitment. 2 92. 

Compoſition, "ag 
80. un. e 


„ is 


The INDEX: Or, 
Ciondition. 


R¹„„»„55 e 2+ & ae” 


_ . count. ; Page 9 
2. Condition of Recognizance in Ho- 
mine replegiando. . 3232 


Conulante. p. 92 to 99: q 


Coſfs. p. 100 to 10. 
1. The Plaintiff ſhall pay no Coſts on 
confeſſing a Plea in Abatement. 6, 7 
2, An Attorney allowed Coſts of Taxa- 
_ tion. | . 36 
3. Arbitrators by Rule of Court may 
Award Coſts ſubſequent to the Sub- 
miſſion, Arbitrators by Bond cannot. 


= 1 45 
4. On Diſcontinuance, the Plaintiff ſhall 
pay Coſts tho' he be an Adminiſtrator. 


3 157 
5. How the Defendant is to recover his 
Coſts in Ejectment. 171 


6. Of demanding Coſts of the Leſſor of 
the Plaintiff. „ „ 
7. Remedy for Coſts, when the Plaintiff 
is nonſuited for not confeſſing Leaſe 
Entry and Ouſter, is on the Rule by 
r ibid. 
8. Proceedings in Ejectment ſtayed till 
Coſts of a former Ejectment paid. 174 


9. But 


Tahle of the Principal Matters. 
9. But not when the Leſſor is in Cuſtady 
for thoſe Coſts, Page 175 
10, On a Nonſuit at Trial in a Ho- 

mine replegiando, the Defendant ſhall 

| have Coſts, | 1 03 
11. If on ſetting off a mutual Debt a 
Ballance be found for the Defendant, 
be ſhall have his Colts, 265 
12. Defendant taken on a Capias Utile- 

atum and reverſing the Outlawry, 
Pall pay Coſts to the Exigent, the 
. ſubſequent Coſts to attend the Event. 


270 

13. But muſt pay full Coſts, if Levy made 
or Outlawry certified into the Exche- 
na SE 65s ibid. 
14. How the Defendant ſhall recover his 
Coſts if the Plaintiff does not declare 
after Reverſal of the Outlawry. 271, 


15. Coſts allowed againſt a Defendant, 


who had been admitted to defend iz: 
forma pauperis. 1 a 
16, No Coſts on a Repleader. 374 
17. Scire facias may be quaſhed before 
Plea without Coſts. 378, 379 
18. Prothonotary may tax Coſts for not 
going to Trial at Diſcretion. 404 
19. Both Plaintiff and Defendant give 
Notice of Trial, neither proceed to 
Trial, both intitled to Colts 405 


20. Defen- 


The INDEX: Or, 
20. Defendant a Pauper obliged to pay 
Coſts for not proceeding to Trial pur- 
ſuant to Notice by Proviſo. Page 405 
21. Defendant giving a ſecond Notice of 

Trial by Proviſo, Proceedings ſtayed, 
till Coſts paid for not proceeding to 
Trial purſuant to the firſt Notice. 406 
22. Coſts for not going on to Trial pur- 
ſuant to Notice, tho the Defendant 

had entered a Ne recipiatur. ibid. 
23. No new Trial without Coſts. 408 
24. Coſts for not executing a Writ of 
Inquiry purſuant to Notice. 448 
25. Writ of Inquiry quaſhed on the Plain- 
tiff's Motion, he ſhall pay Coſts when 
the Defendant has made a Defence. 
449 


Countermand. 

1. Notice of Trial may be counter- 
manded, though the Record be made 

a Remanet. e 
2. Countermand of Notice of Trial may 
be given in the Country two Days 
before the Commiſſion-Day. 393 
3. Notice of Trial countermanded, 
and continued in the ſame Notice, bad, 
and Verdict ſet aſide, 394 
4. Notice of Trial for the Monday coun- 
termanded on the Saturday good. 395 


County 
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* able f the P rincipal Matters 
County Palatine, 


1. On a 7 eftatum into Dur ham the De: 


fendant muſt be ſerved with a Copy 
of the Biſhop' s Mandate to the She- 
riff, Page 343 


2, Muſt: be ſerved with the Proceſs out 


of the Superior Court. .1::444 
3. Venue ariſing in a County Palatine; 
Rule to ſhew Cauſe why it ſhould 
not be laid in an adjacent County. 428 


4. Venue not to be changed i into a County 


Palatine. , 429 
Criminal Converſation. . 


Trial at Bar in an Action for Criminal 


Converſation, | 15D1QtE. - 
D 


Damages. 5 05 
7Erdict may be ſet out for exceſſive 
Damages, but not for — 

of Damages, 


2. Inquiry not to be ſet aſide for Small 


neſs of Damages. 450 


Declaratton. p. 121 to 152. 
1. Declaration in Ejectment amended. 16 
2. Amendment of Declaration by adding 


new Counts after Iſſue OY denied. 
| 16 


3» 3. Amend- | 


The INDEX: Or, 

3. Amendment of Declaration in Eject- 
fe $04 altering the Day of the De- 
miſe after Iſſue joined, denied. Page 
„„ 16 


J. Declaration amended after Iſſue joined, 
and Verdict ſet aſide. 3 
5. When the Plaintiff amends his Decla- 
ration and pays Coſts, the Defendant 
ſhall not have an Imparlance. 18 
6. Declaration amended by adding new 
Counts in the ſecond Term. ibid. 
7. Amendment of a Declaration tending 
to a new Cauſe of Action, prayed 
after Notice of Trial, denied. 19 
8. Declaration amended after Argument 
on Demurrer, & Ulterius Confilium 
ordered. o ibid. 
9. Breach in a Declaration on a Recog- 
nizance of Bail ill aſſigned. ibid. 
10. Declaration amended by altering the 
Venue after Iſſue joined. 20 
11. re by the Plaintiff for the 
Defendant muſt be before Declaration 
delivered. +2: e 
12. In the Memorandum of a Declara- 
tion againſt an Attorney, the Nature 
of the Action need not be ſet forth. 35 
13. Declaration in Ejectment intitled 
Trin. 4 Geo. 2. inſtead of 3 and 4. not 
material. F $163 @- 


14. Decla- 


Table of the Principal Matten. 


14. Declaration in Ejectment of Trinity 


Term, with Notice to appear in Hi- 
lary Term. Page 163 
15. Declaration in Ejectment of Micha- 
elmas Term, delivered before the E/- 
ſoin Day of Hilary Term, and Demiſe 
laid on the firſt Day of January. 164 
16. Service of Declaration in Ejectment. 
W 165, 166, 167, 168 


17. On Habeas Corpus or Certiorari, the 


Plaintiff is not tied to the Cauſe of 
Action below, may declare as he 
pleaſes. = 221 
18. Plaintiff can't be non - proſs d for not 
declaring after Outlawry reverſed. 271 


19. Pledges may be added to a Declara- 


tion at any Time before Judgment. 
5 323 


20. Priſoner in Cuſtody on an Attachment 


can't be charged with a Declaration 
or Execution without Leave. 325 


21. Priſoner ſurrendering as a Fugitive, 


not to be charged with a Declaration. 
5 | 326 
22. Time to declare againſt a Priſoner 


denied. 327 
23. Declaration againſt a Priſoner on the 


. + a 
24. After an irregular Declaration againſt 


a Priſoner, cannot declare de novo un- 


25. Pri- 


D . wins” «oy ˙ ü e 
* 
. 


- 


The INDEX: On, 
25. Priſoner irregularly charged with a 
Declaration, ſhould complain before 
Judgment. 1 Page 9 
26. Declaration againſt a priſoner ma. 


Country Gaol need not be entered 


with the Prothonotary before Delivery; 
liter againſt a Priſoner i in the Fleet. 
ibid. 
27. No need of an Affidavit on delivering 
a Declaration againſt a Priſoner, where 
there was an Affidavit upon the Writ, 
whercupon he was arreſted. 330 
28. When a Declaration is delivered 
ainſt a Priſoner as a new Charge in 


order to hold him to Bail, the Decla- 


ration indorſed by the Prothonotary 
ſhould be delivered, and not a Copy. 


1 
29. Plaintiff muſt declare in | Prokibilien 
if the Defendant inſiſts on it. 356 


30. Declaration on a Promiſſory Note 
by the Indorſee againſt the Drawer, 
no need to alledge Notice of the In- 


dorſement. 358 
31. No nced to call for a Declaration in 


Replevin. 5 . 


Demurrer. p. 152 to 157. 
Leave to bring Money into Court on all 
the Counts in the Declaration except 
the laſt, and to Demur to that, denied. 
| 256 
2 _ Diſcon- 
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7 Tabl of the Principal Matters. 


Dilcontinuance. p. 157; 158, 
 Dobver, p. 159, 160. 


E 


Ejedment. p. 16x to 178. 
Eclaration in Ejectment amend- 
ed. Page 16 

2. Amendment of Declaration in E- 
jectment, by altering the Day of the 
Demiſe after Iſſue joined, denied. 16 


3. Term in Ejectment cannot be en- 


larged without Conſent. 17 
4. Bail in an Action for Meſne Profits. 
62 

5. Error on a Judgment after Verdict for 

” the Defendant in Ejectment, no Bail 
neceſlary. 178 
6. In Error on Ejectment, the Plaintiff 
in Error may give Bail, and need not 
himſelf enter into the Recognizance. 
179, 180 


+l; . Caſual Ejector can't bring Error. 181 
8. Not uſual to grant a new Trial in 


Ejectment, where a Verdict was for 


= Plaintiff; aliter if for the Defen 


dant. 408 


Etro. p. 178 to 198. 

1. Warrant of Attorney ametided after 
Error brought, and Certiorari return- 
1 . 

2. Debt on a Judgment after Error 
brought, the Plaintiff may proceed to 
Judgment, but not to Execution bp 
Error determined. 

3. Action upon a Recognizance of Bail 

| cannot be brought pending, a Writ of 
Error. 83 

4. Judgment on a Non-Proſs at T rial, 
ſigned after the Plaintiff's Death, who 
died before the Day in Bank, miſt be 
reverſed by Writ of Error. 238 

5. Judgment not to be ſet aſide on Mo- 

tion after Error brought.  24t 

6. Leave to execute a new Writ of In- 
quiry after Error brought. 449 


Eſcape. p. 199 to 264; 


Eſſoin. p. 204 to 206. 


Evidence. p. 206, 207. 


1. Where Words import a general Charge 

of Felony, the Truth of them cannot 
be given in Evidence in Mitigation of 
Damages, where a particular Charge 
it may. | 38 3 


2. Regiſter 


Fable eff the — 22 


2, Reg iſter of the Eccleſiaſtical Court 5 
e not bbliged to produce a 
unleſs Ordered by Rule of Court. 


Page 434 

Exteptton ; 2 
1. Exception to Bail muſt be marked « on 
the Bail-Piece. ,. .. 77 


2. Exception in Vacation-time, whether 
the Defendant has four Days, in, the 
nent Term to juſtify. _ 78 
3. Plaintiff not 3 to except „ 
ditional Bail, the Defendant muſt get 
em juſtified within the four Days. 81 


Execution. p. 208 to 215. 


1. Execution executed not to be amend- 


1 Ca. Sa. executed, amended. 25 


3. Debt on a Judgment after Error 
brought, the Plaintiff may proceed to 
Judgment, but not to Execution till 
Error determined. 8 


4. Debt on a Judgment pending a Writ 


of Error, the Plaintiff may proceed 
to Judgment but not to Execution till 
Error determined. 8 


F. May take out Execution if the De- 


fendant does not apply to have it 
ſtayed. 183, 186 
6. Judgment ſigned after Return of 
Writ of Error was out, Record not 
removed, and Execution regular. 186, 
188, 192, 193 

i ' : ma 
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7. After Retury, of, the 72 9975 Error 
x a out, the 1 gs Ju gment 
— kes out E xec ular, tho 
Bail on the Writ ab 15 Page 187 
8. Prccution pending Writ of Error. 189 
9. De fendant ated i Execution, not- 
withſtanding a Writ of Error. 134 
1 o. Writ of 3 in the Namè of one 
© Defendant i in a Joint Action, Leave to 
take out Execution againſt the _ 

| Defendants N 
1. Error abated by the Death of £4 
"Chief Juſtice, Leave to take out Exc- 
5 1855, 197 
Not to be taken out without Leave. 
196 
13. Feber Ange for want of Plain 
tift's proceeding to Execution js totally 
diſcharged, and can't afterwards be 
taken in Execution; after if diſehar- 


ged for not proceeding to ent 
333 

14. Priſoner charged i in Execution, tho 

-intitled to be diſcharged, he not ha- 

ving lodged his Superſodeas till after 

"be Corpus ad Sattsfaciendum. 334 

: 13. Defendant by Accident not charged 

nin Execution in two Terms, no Su- 
perſedeas. 9 5 4335 

16. Execution returnable on a general 

* Return inſtead - 225 a Day certain. 

439 

Executo2s. 


Take of the br, iu wum. 


i. Plea i in > that * Con 
2 Executor, ſhould have an Affida- 


vit annexed. Vage 4 
2; Bail-Boad may be ſued by the Exgeu- 5 

tor of the Aſſignee. 105 68 
2 5 Executor not to be allowed Coſts. of 
to i Proceſs ſued out by the Teſtator, 413 
her WF 4; Debt by 3 Rent in his 
94 oon Time, Verdict againſt him, Whe- 
the ther he ſhall pay Colts, » 114 
*. 3. Coſts againſt an Executrix on 8 Nan- 
97 PDros for Default of a Replication, * 
e. 6. Where Executrix ſhall. pay Coſts o 
[ 96 2 Non-Profs at Trial on the Stat, 4 
am Hue and Cry. 115 
by WW +. Executor Non-ſuited at Trial on an 
be BW Frdebitatus Aſſumpſit for Money re- 
ar WW Cceivedafter the Teitator's Death, ſhall 
ent. pay Coſts. 116 
33 8. Exxcutor intitled to Coſts that were 
ho payable to the Teſtator by Rule of 
ha- _ Court, Ibid. 
ter 9. Declaration e ia an Executor: In the 
334 | Seer detinet, good after Verdict. 139 
ved W 40. Declaration by an Executor in the 
u- debet & detinet good after Verdict. 140 
35 11. Leave to plead Plene Adminiſtravit 
ral after W Judgment fee Ale, 234, 


236 


Ii 2 1 2. Defen- 


D INDEX: Or, 
12. Defendant, an Executor not allowed 
to bring Money into Court. Page 249 
13. Allowed, conſenting not to take it 
out again. + 1% dd: 250 
14. Money brought into Court, ſhall 
not be paid back to the Defendant's 
Executor. 252 
15. Caſe by Executor for Rent received 
by the Defendant, which was due to 
the Teſtator in his Life- time, the De- 
fendant cannot ſet off a Debt which 
was due from the Teſtatoo. 268 
16. Leave to withdraw a ſpecial Plene 
adminiſtravit, and plead Plene admi- 
naiſtrauit generally. . 
27. Proceſs againſt two Defendant's Exe- 
cutors, both muſt be ſerved. 351 


F 


Fieri Facias. 
1. |, TE RI facias executed, not to be 
amended. 24 ſed vide p. 25, 
2. The Words Teftatum, Cc. needleſs. 2 10 
3. Heri facias into a Foreign County 
regular, tho' the Words Teftatum, Gc. 
were omitted, 27 43 


Fine. 

Leave to amend a Fine denied, the Affi- 
davit being taken before the Attorney 
who made the Application, 13 

* Habeas 


A Hundred intitled to an Action of Eſ- 


Table of the Principal Matters. 


0 
pPuabeas Cozpoꝛa. 


J. H E AS Corpora, whether a- 


mendable. Page 22 


2. Twenty four Jurors returned on the 
Dienire facias, and forty eight on the 


Habeas Corpora, Verdict ſet aſide. 416 


Habeas Cozpus. p. 216 to 221. 
On a Habeas Corpus Defendant not 
obliged to put in Bail till ſerved with 


a Judge's Order. 352 
1 Þeir. 5 
Bail in Error by an Heir at Law on a 
Judgment by Nil dicit. 179 


Homine replegiando. p. 221 to 224. 

5 pundzed. 1 

Cape. 203 
: 

| Imparlante. p- 225. 


I, WW HEN the Defendant pleads in 


Abatement in the ſubſequent 
Term, a Special Imparlance muſt be 
procured within the firſt four Days. 1 
$13 2, When 


h INDEX: O,, 

2. When the Plaintiff amends his Decla- 
ration and pays Coſts, the Defendant 
ſhall not have an Imparlance. Page 18 

3. After Impatldfice only four Days to 
plead in a Country Cauſe. 288 

3. Venue may be changed notwithitind- 

ins an Order for an Hane 425 


| Infant, ML) nd 
1. Plea of Infancy to have an Aﬀfavit 
2. Plea of Infancy by. an. Attorney re- 
fuſed to be ſet aſide. 9 
3. Prochein amy liable to Coſts. 102 
4. An Infant Leſſor of the Plaintiff in 
Ejectment ſhall not give Security for 


Colts. . 1 162 
5. Bail by Guardian for an Infant in 
Homine replegiando. 224 


Inkoꝛmer. P. 226, : 


Inquiry. p. 442 to 451. 
1. The Award of a Writ of Inquiry 


_ amended. 


2. Notice of Executing a Writ of In- 


quiry muſt be delivered to the Defen- 


dant when his Attorney can't be found, 
1 26, 276 


3. Notice of Inquiry for ſuch an Hour, 


or as ſoon after as the Sheriff could 
attend, bad. 93 22 
4. Notice 


9 mT of the. Priveigat Matters. 
9 mn be Sinne ob: we of 


51 Nie 459 
= * 
4 
— » P 
* 
o 


210100 2972 > 32 wth nar 74 5 
1. | Intereſt on a Promiſſory Note to be 
allowed from the Time of the De- 


mand proved; if for Money lent, from 


the Date of the Note. E 357 


2, Intereft on a Promiſſory Note to be 


allowed from the Time the Note is 
payable to the Time of the Return of 
the Writ. _ __. —_ 


- Interrogatoules. | | 
Plaintiff in Quare Impedit Sia on 


Interrogatories touchi ing Secret Truſts 
for Fopiſts. e wh 359 


J cregularities 


1. Irregularity in entering Appearance 
too late » be complained of after 


Judgmen 33 


2. — in delivering Declaration 


too late to be complained of after In- 
quiry executed, or on the Day before 
it is to be executed. 127 


3. Irregularity in a Non- Prot too late 


to be complained of after Judgment in 
an A upon the Non Pros. 139 
1 j 4 | 4 Irre» 


or Th) | K 57 N. DEX: N © | * — | 
3. Irregularity in delivering Demurrer 
Becke, when to 5 buen of, h 


il 09 eee 1 Page/152 | 
5. Judgment ſet af ts: fie! Irregularity 
8 e Inquiry execute. 237 


65. Motion to ſet aſide a judgment for 


Irregularity, muſt de two Days before 
Inquiry executed. 242 
7. Inſufficient Notice in Drove may be 
complained of at any Timo my 
Judgment. 
8. Irregularity in the Service of W 5 
may be complained of at any Time 


betore Interlocutory ] de 355 


| Iſſue. p. 227 to 232. 

1. Confeſſing Lac Entry and Ouſter : 
at the Trial will not preclude the 
Plaintiff from taking Advantage of a 
Variance between the Iſſue delivered 
and the Recordof Niſi Prius. 169, 170 

2. Variance between the Iſſue delivered 
and the Record of Ni. Prins. 414 


Judgment. p. 233 to 245. 

1. Tn on a Warrant of Attorney 
by a Priſoner ſet aſide, an Attorney not 
being preſent at the executing the 
Warrant of Attorney. 339 
2. If an Attorney, or a Practicer as ſuch, 
on Behalf of either be Laan, it is 
ſußcient. 5 % 


Table of the Principal l. Matters. 


3. An Attorney's Clerk only preſent not 
ſufficient, N Page 340 


4. If the Defendant be an Attorney, it 


is not neceſſary to have another — 
torney preſent. 


. J, Scire facias where the Þ Plaintiff Fa 55 


after Inquiry executed and before 

final Judgment, 376 
6. Judgment of above a Year's ſtanding, 
| muſt be revived by Scire facias, tho 
the Plaintiff was delayed by an In- 


5 een out of Chancery, - 207 
AJurata. N 
Jurata amendable, 22 


Jurlsdiitſon, p- 245 52246 


Jury. p. 24), 248. 
1. Coſts of a Special Jury (except tho 
ſtriking) allowed, -- 2.306 


2. Verdict given by Ballot ſet aſide 409 "= 


3. Twenty four Jurors returned on the 
2 facias, and forty eight on the 
Habeas Corpora, Verdict ſet aſide. 416 


Juſtification. 


Verdi& for the Defendant, on a bad Ju- 


ſtification confeſſing the Treſſ paſs, ſet 
alide, and Judgment entered for the 
n FV 


Bemo- 


o WIC Js = r R 9 3 5 
— — ee dC ommnber — 4 —— —— — CT 3 * ——ͤ 2 — — 2 — " a — — . — - —ͤ — — * — — * — N 3 


ph * 1 | — 
* 19 : * , x \ F » 4 * 9 
L R 7 
p a - 15 . 
+ 4 1 0 0 f 1 } PAD 4 * : 4 
. , . 4 ; PR”. 
. * 


f M 
- Pemozandum.. 


Nt the A of a Declaration 
againft an Attorney, the Nature of 


95 5 EP. 


| the Action need not be ſet fortly. Page 35 


| Giltoner, Hh ; 8 
Miſnomer muſt be pleaded in  Abaterncnts 


and cannot be taken Adyantage of in 
Arreſt of Judgment. y 


Poney, &c. bꝛaught ſto Court. p. 249 


to 263. 


1. On a Plea of Tender the Money muſt 
be brought into Court. 239 
2. Money not to be brought into Court 
after regular J udgment ſet aſide. 289 


3. Leave to bring Maney into Court, 


and plead Non Allunpſit to the firſt 
Count, and Nom Aſumpſit i fra ſex 


Anngs to the reſt t the Decaration. 
310 


4. Rule to plead double after Money 


brought into Court, diſcharged. 317 


Motions. p. 263 to 265. 


. Motion for an Attachment on the laſt 
[Boy of a Term, 85 104 


2. No 


Table of the Principal Matters. 
2, No Motion in Arreſt of Judgment on 
the laſt Dax: of a T erm without No- 
tice. | | Page 238 
3. Motion to put off a Trial muſt be 
made two __ before the Day of 
Trial. 399, 400 
4. Motion for a new Trial after Motion 
in Arreſt of Judgment. 409 
5- No. Motion for a new Trial after the 
felt four Days. PR 419, 411 
6. Motion to change the venue too late 
after Plea, Time to plead, or Summons 
for Time to plead. 423 to 426 
7. Motion on the laſt Day of a Term to 
3 . the Venue too late. 426 
8. Motion to change the Venue on the 
laſt Day of the Term received. 427 
9. Motion to change the Venue on the 
laſt Day but one of the Term re- 


ceived. ibid. 
10. No Motion to ſet aſide a Verdict after 
the firſt four Days. 4. 


Mutual Debts. p- 265 to 268. 


Notice to ſet of a Debt at Trial not Y 


amendable. | 21 


N 
ne Retipiatur. 


C0878 for not going to Trial, tho! 
the Defendant had entered a Ne 


reciptatitt. . 
Non 


_- ceived after the 


6. Plaintiff Nonſuited at Trial on a 


hy TS [7 2 —— __ anna: z: ðͤ — = 
o * 
— — W 


Th "INDEX: % 


Non Pos. 
1. Coſts againſt an 3 on a Non 
Prog, for want of a Replication. 
| Page 114 
2. Adminiſtrator Nonſuited on Trial in 
Trover paid Cots, | the Converſion 
being after Inteſtate's Death. ' 115 
ER Colt paid by Exceutrix on a Non- 
ſuit at Trial upon the Statute of Hue 
and Cry, eee 
Executor Nonſulted at Trial on an 
Indebitatus Aſumpſit for Money re- 
Teſtator's Death, paid 
„ 116 
5. Adminiſtrator Nonſuited in Prohibi- 
tion brought by himſelf paid no Coſts. 
118 


Homine replegiando, the Defendant 
ſhall- have Colts, — v3 
7. Plaintiff can't be Non- proſſed for not 
declaring after Outlawry reverſed, 271 


Notice. p- 269. 


1. Notice to ſet off a Debt at Trial, not 


amendable. 


2. Two Days Notice of juſtifying Bail, 


80 

7. Notice of Trial or of executing a 
Writ of Inquiry, muſt be delivered to 
the Defendant himſelf, or left at his 
Houſo 


T able of the Principal Matters. 
Houſe when his Attorney cannot be 
found, and not left at the Office. 
Dage 126, 236 
4. When the Plaintiff appears for the De- 
fendant, Notice muſt be given of the 
Declaration, though the Defendant be 
an Attorney. ä e 
5. Defendant's Place of Reſidence being 
in Dorcheſter, but lodging in Biſhop- 
gate: ſtreet, and being ſerved with Pro- 
ceſs, Notice of the Deelaration may 
be left at his Lodging, tho' he be then 
in the Country, and he ſhall plead in 
four Days. ff.. 
6. Notice to the Defendant's Attorney 
of a Declaration being left in the 
DODffice, muſt be in Writing. 130 
7. Notice of a Declaration muſt be given 


before Rule to plcad. Fw 


8, Muſt fet forth the Nature of the 
Action. no ibid. 

9. Need only mention the Nature of the 
ien. Fs 1 


10. Notice of a Declaration for Goods 


ſold and delivered, tho there was a 


Count for Money, lent good. 132 


11. Notice of a Declaration without a 
Date, bac. . mas 
12. Declaration with Notice to plead in 
four Days, when the Defendant had 
eight Days, bad. x . ns 


13. Decla- 


The I N DEX. o 
13. Declaration only well delivered from 
Time of Notice. Page 122, 135 
14. Notice of Inquiry for ſuch an Hour, 
or as ſoon after as the Sheriff could 


attend, bad. 134 
15. Notice muſt be given of a Writ of 
Inquiry in Dower. | 159 


16. Declaration in Eje&ment of Trinity 
Term, with Notice to appear in Hi- 


a Nn. 163 
17. Notice to appear in Proceſs muſt be 
for the Appearance Day. 345 


18. Muſt be for the Eſſoin- Day. 346 
19. Tho' the Efſoin-Day be a Sunday. 
2 2 » 0g 

20. Notice for the Monday wrong. 347 
21. Notice to appear on the 20th O. 
not ſaying next, bad. 347 
22, Inſufficient Notice on Proceſs, may 
be complained of at any Time before 


Judgment. | 348 
23. Notice different from the Proceſs -as 
to the Defendant's Name. 348 


24. Notice muſt be given on ſerving a 
Copy of Proceſs, though the Writ be 
Special, and the Debt above 10/. 349 
25. If the Plaintiff does not file his Re. fa. 
lo. at the Return, he muſt give Notice 
of filing it. ph. 
26. Notice muſt be given of executing a 
Writ of Hire fieri Inquiry. 379 
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1 37 - Bight Pays Notice of Trial ſufficient, 


E Defendant an Attorney having 
iambers in Cliford's Iun, and a 
Fouls above 40 Miles TO. —_- 3 


# ; 

28. Fourteen Day S Notice of $9 F467 
Defendant in "Town. when Arreſted. 
and Notice of Trial given. 387 


29. Fourteen Days Notice of Trial, the 


Defendant living in Treland. 388 


30. On Trial by Proviſo the Defendant 


muſt give 14 Days Notice of Trial, if 
the Plaintiff would have been bound 
to give the ſame Notice. 388 


31. Short Notice of Trial, what. 390 
32. Where a Term's Notice of Trial, it 


muſt be given before the Effoin-Day 


of the Term. „ 
33. Notice of Trial a Proceeding within 
the Year. | #bid. 


34. Whether a whole Wea! 5 Wotice 


| ſhould not be given where there have 
been no Proceedings for three Terms. 
_— 
35. Notice of Trial may be counter- 
manded, though the Record be made 
a Remanet. 


3 
36. Countermand of Notice of Trial 


may be given in the Country two 
Days before the Commition „ 
tia. | 


37. Notice 


—_— " N 


Te I N D E X; Or, 


37. Notice of Trial countermanded and 


continued in the ſame Notice, contra- 


dictory, and Verdict ſet aſide. Page 
38. Notice of Trial for the Monday 4 — 
termanded on the Saturday, good. 395 
39. Notice of Trial can be continued but 
once. | 396 
40. Notice of Trial to the Defendant, 
when his Attorney is known, is bad. 


41. Notice of Inquiry given to the Defen- 


_ when his Attorney is known, 
42. Notice of Inquiry in a Joint Action 


ſhould be given to both Defendants. 


443 
43. Notice of executing aWrit of Inquiry 
may be given on the Iſſue of Nut 


we Rene. . - -- . 


44. A Term's Notice of executing a Writ 
of Inquiry, when no Proceedings for 


a Year after Interlocutory Judgment. 


444 


45- Short Notice of executing a Writ of 
Inquiry, ſhould be at leaſt two Days 


46. Notice of Inquiry between ten and 


two incertain. | 


445 
47 Should be confined to the Compaſs 


of two Hours. 445 


I 48. Notice 


0 
4 ue & 
< a” 
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48. Notice of Inquiry for eleven good, 
if executed before twelve. Page 446 


49. Notice of Inquiry incertain as to 


Time and Place. | I bid. 


| Fo. Notice of Inquiry at Weſtminſter 


generally, bad. 447 
51. Notice of executing a Writ of In- 
quiry at the three Tout in Brook- 

ſtreet, Middleſex, incertain, and Writ 


of Inquiry d . . Mm: 

52. Coſts for not executing a Writ of 

Inquiry purſuant to Notice. 448 
Nul tiel Recozꝛd. 


1. On a Replication of Nl tiel Record 
in the ſame Court, there is.a com- 
| plete Iſſue, and no need of a Rejoin- 
der. „„  - S370 
2. Notice of executing a Writ of Inquiry 
may be given on the Iſſue of Nul ties 
Record. | „ 
2 
| Dyer, p. 269. | 
1. On a Judge's Order for Time to plead 
till Monday, Judgment can't be ſigned 
till the Tueſday in the Afternoon. 287 
2, When the Defendant is bound to plead - 
by a Judge's Order, no Occaſion for a 
Rule to plead. 290, 291 
„„ Kk DODziginal. 


The INDEX: Or, 
Oxtginal, 


1. Original, not a Proceſs to be ſerved 
on Defendant within the late AR. 
Wy f Tis HR 
2. An Attorney Exccutor ſuable by Ori- 

ginal, and not by Bill. — BG 

3. Serjeant at Law ſuable by Original, 
and not by Bill. 3 380 


Dutlawzy. p. 270 to 277. 
1. After Error brought the Plaintiff cant 
proceed to Outlaw the Defendant on 
the Judgment. Lo 
2. Priſoner in Cuſtody on a Capias Li. 
legatum, diſcharged on the Inſolvent 
Debtors Act. DE 


Oper. p. 275 to 278. | 
1. Like Time to plead after Oyer given 
as when demanded. 28, 3oo, .3zol 
2. On giving Oyer can't ſign Judgment 

for not paying for the Copies, but 


may refuſe to deliver them. 29 
3. Demand of Oyer to be in Writing. 
5 75 | 280 


4. Oyer to be demanded before the Rule 
to plead is out. 299 


* 


5. If Oyer be demanded after the Rule 
to plead is out, the Plaintiff need not 
give it, but if he does, he cannot ſign 

Judg- 


Table of the Principal Matters. 
Judgment till the next Day in the 
Afternoon. 5 Pape 300 

6. If the Defendant pleads a Deed With 
a Profert, and does not give Oyer 
within a reaſonable Time, the Plain- 
tiff may ſign Judgment without ap- 
plying to the Court for Leave. 
"79; Tl 1 


bb”. 
Papiſts. 


Daintiff in a Oyare Tmpedit examin- 
ed on Interrogatories touching Se- 


cret Truſts for Papiſte. 339 
Parcaturs. „ 

No Parcaturs to be entered for the fu- 
ture. I = 233 


Defendant a Payper obliged to pay Colts 


for not going to Trial - purſuant to 
Notice by Proviſo. „ 


| Plea. . p- 280 to 307. 


1. Plea in Abatement of a ſubſequent 


Term to be pleaded in the firſt four 
Days, and a Special Imparlance to be 
procured within that Tie 2 


K k 2 2. An- 


The INDEX: Or, 


2. Antient Demeſne not to be pleaded 
without Leave of the Court, and an 
Affidavit that the Lands are Antient 
Demeſne. Page 2 

3. Antient Demeſne to be pleaded — 
in the firſt four Days of the Term. 

ibid. 

4. Within what Time to plead i in Ane 
ment. 

J. Plea in Abatement after the "MS tes : 

the Declaration not bcing well de- 


livered. 8 ibid. 
6. Plea in Abatement without an Affi- 
davit, Judgment ſigned. 4 


7. Plea of Infancy to have an Affidavit 
 -annexed. 5 
8. The Want of Addition leaded in 
Abatement without an Affidavit. ibid. 
9. Affidavit of the Truth of a Plea in 
_ Abatement, made by the Defendant's 
Attorney, held ſuſficient. 6 
10. The Plaintiff ſhall pay no Coſts on 
N a Plea in Abatement. bid. 

. On a Plea in Abatement, the Plain- 
"on may confcſs the Plea, and enter a 
Caſſetur breve without applying to the 
Court, or paying Coſts. ibid. 
12, Miſnomer muff be pleaded in Abate- 
ment, and cannot be taken Advantage 
of in Arreſt of ER. 7 


13. An 


0 


. 


— 5-0 


* 


16. Plea in Abatement not amend able. 


3 
E 
* 
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13. An Attorney forejudged ſued by Bill 
| pleaded in Abatement that he is no 


Attorney. | 1 Page 8 


14. Plea of Infancy by an Attorney re- 
fuſed to be ſet aſide. = 
15. When the Plaintiff amends his De- 
claration and pays Coſts, the Defendant 
ſhall not have an Imparlance. 18 


| 2 

17. When Plaintiff not bound to give a 
new Rule to plead. 28 
18, Like Time to plead after Oyer given, 
as when demanded. 28, 3oo, 301 
19. On giving Oyer can't ſign Judgment 
for not paying for the Copics, but may 
refuſe to deliver them. 29 


20. Defendant's Place of Reſidence being 


in Dorcheſter, but he lodging in Bi- 
ſhopſgate-ſtreet, and being ſerved with 
Proceſs, Notice of the Declaration 
may be left at his Lodging, tho' he 
be then in the Country, and he ſhall 


plead in four Days. — _ 
21. Notice of the Declaration muſt be | 
given before Rule to plead. 131 


22. Declaration delivered with Notice to 


plead in four Days, when the Defen- 
dant had eight Days, bad. 135 


23. Leave to wave a Demurrer, and plead 


the general Iſſue, denied, the Plaintiff 
Laving been delayed a T rial, 15 
K k 3 | 24, 1wo 


Tie INDEX: Or, 
24. Two Defendants by the ſame Attor- 
ney deliver two ſeparate Pleas of Non 
Cul, they muſt be entered ſeparately 
in the Iſſue. | B 
25. Leave to plead Plene Adminiſtravit | 
after regular Judgment ſet aſide, 234, 
236 
26. Judgment ſet aſide on Payment of 
Coſts, muſt be on pleading the general 
ge. 235 
27. On a Plea of Tender, thc Money mult 
be brought into Court, 239 
28. Verdict for the Defendant on a bad 
Juſtification, confefſing the Treſpaſs 
tet aſide, and Judgment entered for 


the Plaintiff 240 
29. Leave to plead double, and bring 
Money into Court, denied. 260 


30. Money to be brought into Court 
ſhould be brought in before Plea de- 
livered. 261 

31. Leave to withdraw the general Iſſue, 

plead the ſame de uoco, and pay Mo- 


ney into Court. 262 
*. Too late to demand Oyer after Rule 
o plead. 278 


2 1 9 5 after Rule to plead denied. iba. 
34. Leaye to plead treble after Time go 
plead, pleading an ifſuable Plea. 316 
35. Can't add to a Plea after Replication 
or Demurrer, 317 


36. After 


Table of the Principal Matters. 
36. After Plea too late to move to change 

the Venue. - - Page 423 
37. Defendant's pleading after Rule Niſi, 


to change the Venue, no Waiver of 


the Rule. | ibid. 
38. Venue not to be changed after Tine # 
to plead. _ SY. 
39. May notwithſtanding an Imparlance. , 
OOO ä 8 
40. Not after a Summons for Time to 
plead. „ 


+ 


Double Pleas, p- 307 to 321. 
Pleadings. p. 321, 32% 
Pledges. p. 323. 
Poltea. p. 324. 


Paifoner. p. 325 to 341. 

1. Defendant ſurrendred by his Bail, and 
diſcharged by Superſedeas muſt give | 
Bail de 72000 on an Action of Debt : 

on the Judgment, 56. ſed wide reg. 
Hb. 8 Geo. 2 5 „ 

2. Priſoner brought up by Habeas Cor- 
pus, not to be received before the Re- 

turn. 3 218 

3. May be brought in at any Time be- 

tween the Return and Appearance 

Day. . ibid. 


1 4. Pri- 


eee eee re 4 IJ VS @& 


cad ian. A 


De INDE X: Or, 
4. Priſoner brought up by Habeas Corpus 
to be remanded, unleſs he pays the 
Sheriff his Fees Page 219 
5. Attachment againſt the Sheriff for not 
bringing up a Priſoner purſuant to a 
Habeas 98 on T ender of 15. "iba 
Mile. | 


EY Privilege. - P. 341. 

1. A Menial Servant to an Ambaſſador 
not intitled to Privilege, a __— 
Servant is. 
2. An Attorney arrefted on an Attach: 
ment, whilſt attending his Clients Bu- 
ſineſs in Ve Nm after Hall, diſcharged. 
40 
3. An Attorney returning from an At- 

" tendance on a Prothonotary arreſted 
on a Ca. Sa. out of the King's Bench. 

ibid. 

An Attorney taken in Execution, 

whilſt attending the Execution of a 
Writ of Inquiry diſcharged. 41 
5. Conuſance not to be allowed againſt 


the Privilege of an Attorney. 975 99 


Pꝛoceſs. p. 342 to 3575. 
No "£19 s Name to the Copy of the : 


55 Prochein Amy, 
Prochein Amy liable to Coſts, - 102 
„ Pꝛo⸗ 


4 


oO OO 
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Adminiſtrator Nonſuited in Prohibition 
brought by himſelf, paid no Coſts. 
e | Page 118 


Pꝛomiſſoꝛy Notes. p. 357, 358. 
1. Venue not to be changed on a Promiſ- 


7 


ſory Note, 4 
2. Affidavit that there is a Real Note 
| 1 417 

Dꝛoviſo. 


1. Defendant may try the Cauſe by Pro- 
viſo before a whole Term has inter- 
n . 3 
2. On Trial by Proviſo the Defendant 
muſt give fourteen Days Notice of 
Trial, if the Plaintiff ought to have 
given tho like Notice, 388 


Quakers. 


1 Ffirmation of a Quaker not a 


ſufficient ground for an Attach- 


ment. . 
2. Quaker fined for refuſing to be Sworn 
LS © oa = 247 


Nuare Impedit. p. 359 to 369. 
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- 
Recognizance.  *' 

Ecognizance in Acount. Page 9 
2. Breach in Declaration on a 
Recognizance of a Bail ill aſſigned. 19 
2. No Action of Debt on a Recognizance 
of Bail pending a Writ of Error. 82, 
83 

3. If Action of Debt be brought on +4 
* of Bail, the Writ ſhould 
be ſerved four Days before the Re- 

tam. 8 3 


4. Recognizance of Bail in Homine re- 


plegiando. 2322, 224 
Recozarf facias Loquelam P+ 379, 71 
Recoverics. p. 371 to 374 
Bekerente. Seo Award, | 


1. Coſts of a Reference by Conſent _- 


to be allowed. - 
2, No Coſts after Reference at the At | 


fines. =. Jo 


I The Landlord ſhall not be paid a Wars 


Rent out of Goods taken on a (apias 
Utlegatum. Main > 


Re. 


s , ww. IH” — _ - — 
Q : 8 * \ 


£ Ti able of the TY 


1 Keplevin. p. 375. See Þomine reple- 


giando. 


1. Conuſanes in Replevin claimed by 


the Univerſity of Cambridge. Page 92 

2. If the Plaintiff does not file his Re. 
fa, lo. at the Return, he muſt give 195 
tice of filing it. 7 


3. Proceedings on a Re. fa. when „ 


brought by Plaintiff or Defendant 371 h 
Reſcue, p. 373. 


Return Pabend. 
Writ of ſecond Deliverance a Superſedeas 
to a Return Habend, © 7 3 


S 


Sca Aalen Bagnatum, 


V* UE not to be changed in Scaus 
dalum Magnatum. _ 7 


Scire facias. p. 376 to 379+ 


Scire fiert Inquiry. p. 376. 
Serjeants. 380, | 


Venue may be changed tho' the Plains 


tiff be a Serjeant at Law, if he ſues 
dy Common Cupias. -7, 1:71 +08 
Scecond 


* 


Second Deltverante. 


Writ of. Second Deliverance, a Super- 


ſedeas to a Return Habend. Page 


. Sheriffs. p. 381. 


1. Sheriff cannot take Bail on Attach- 
ment. r 


2. Bail being juſtified, Peremptory Rule 


againſt the Sheriff diſcharged, tho the 
Plaintiff had been delayed trying the 


Cue, | 


| | 5. | £8 
Io Bail when taken by the Sheriff good, 


_ afterwards inſolvent, Sheriff liable. 72 
4. Attachment againſt Sheriff for not 
bringing up a Priſoner purſuant to a 


Habeas Corpus on Tender of 15. per 


_ Mile. 


: . 219 
Slander. | p. 382 to 384. 


1. Full Coſts in Slander, though Da- 


mages found under 40 5. Special Da- 


2. No more Coſts than Damages in Slan- 
der, tho' a Juſtification pleaded, ibid. 
3. Trial put off in Slander. 403, 404 


Soldiers. 15 | 

1. Soldier held to Bail on Debt on 4 
Judgment for above 104. tho' Original 
Debt under 100%. 59, 60 


2, Aliter 


mage being laid. . 


A 


er 


Table f the P rincipal Matters. 15 


2. Aliter. 5 Page 61 


3. Out - Penſioner of Chelſea College held 


to Bail, not being a Soldier in actual 
| | Service. ;;; 


Summons. p. 385. 


I, Na ſigned tho 1 for 
Time to plead was not diſcharged. 
of 291 

2. Summons for Time to plead after 


Rule out, no Stay of Proceedings. 
292 


„ 


A Writ of Second Deliverance, hg 
N to a Return Habend. 375 


Surrender. 


1. Bail cannot Surrender the principal 


after the Appearance Day of the Re- 


turn of the Writ, when an Action is i 


brought on the Recognizance. 
2, On . in one Bail the Deſendant 
cannot Surrender. „„ 


3. „ t Surrender till Bail is complete. 


85 


4. Debt againſt Bail, ade on the Ap- 


pearance Day after the Riſing of thy 


Court, bad, 86 
5. Time givin to Surrender. ibid. 
6. Render at a Judges Chamber vacated, 
for not paying the Fees, 87 


Tender. 


＋ 

0 Tender. 5 
By Na Plea of Tender, the Money 
muſt be brought into Court. 
. Page 239 

2. On a Plea of Tender, Money brought 
into the wrong Office. 298 


3- A Plea of Tender not a Plea within 
the Meaning of a Judge's Order giving 
Time to plead, pleading an iſſuable 

Plea. | ibid. 
4. APlea of Tender can't be pleaded after 

Time to plead. -- 99 
5. Application to plead a Tender as of 

the laſt Term, may be made within 

the firſt four Days of the Term. ibid. 


- Teffatum Captas. 
1. Bail on a Teftatum Captas. 52 
2. Words Teſtatum, Cc. in an Execution 
needleſs. 210 


Time, p. 386. 
Treſpaſs. p. 386. 


1. Bail in Treſpaſs for entering the 


Plaintiff's Hop- Ground, and taking 
away his Hop-Poles. 64 


* - 2. 'Tref- 


”. I” 


5 
7 
5 
t 


2 * . 


2. No New Trial after Motion in Arreſt 


Table of the Principal Natters. 
2, Treſpais for breaking a Houſe, the 
Windows, Oc. no Colts de incremento. 

„ 


1 3. 'Trefpafs on a Frechold, no Coſts de 


incre memo without Certificate. ibid. 


4. In Treſpaſs when a Damage is done 


to Perſonal' Chattels, full Coſts, tho 
Damage found under 407). 108 


$5. Treſpaſs for breaking a Cellar Door, 


no more Colts than Damages. 109 


56. No more Coſts than Damages in Treſ- 


_ paſs, notwithſtanding the new Aſſign- 
ment. . 
7. Jury may give what Coſts they pleaſe, 
tho Damage under 407. 110, 112 


Trial. p. 387 to 411. 


1. Notice of Trial if the Defendant's 


Attorney can't be found, muſt be de- 
livered to the Defendant himſelf. 1 26, 
of Judgment. „ 
2. Venue not to be changed when the 
Plaintiff may be delayed trying the 
Caulk; ©. | 428 


Trover. . 


Adminiſtrator Nonſuited at 'Trial in | 


'Trover, the Poſſeſſion, Loſs and Trover 

in Inteſtate's Time, the Converſion in 

the Adminiſtrator's, he paid Coſts. 1 15 
SS. te» Ua- 


© 


Prius Record. 


Uenire factas, P- 414 to 416. 
| Uenue. p- 417 to 431; 


1. Declaration amended by altering the 


Venue after Iſſue joined. 20 


2. Venue can't be changed after Defen- 
dant bound to plead the general Iflue, - 


and take ſhort Notice of Trial. 70 


Uerdif. p. 431, 432. 


1. Verdict for the Defendant, oma bad 
Juſtification confeſſing the Treſpaſs, ſet 


aſide, and Judgment for the Plaintiff. 


£40, 


2. When a Verdict is given as a Secu- 
rity, Judgment is not to be entered 


without Leave of the Court. 245 
3. Verdict given by Ballot ſet aſide. 409 


4 Wager 


Ne INDEX: Or, 8 


N 


Aariance. p. 413, 414. 
1. Confeſſing Leaſe, Entry badge me -- 
Trial, will not preclude) the Defen- 
dant from taking Advantage of a Va- 
riance between the Iſſue and Niſe 
| Page 169, 170 
2. Variance between Iſſue delivered and 
Record of Niſi Prius in the Award 
of the Venire, not material. 229 


ef the Principal M, 


9 2 


Aager of Law. p. 433. 
i 
1. Emmen for Lands in Wales. Page 


161 


2. Motion for an Attachment againſt a 


Welſh Sheriff for not returning a * 


Warrant of Attoꝛney. 


1. Warrant of Attorney amended after 


Error brought and Certiorari returned. 
2. Leave to file Warrant of Attorney 
after Error brought, denied. 197 
3. Judgment entered upon an old War- 
rant of Attorney on an Affidavit, that 
the Defendant was alive in Jamaica 
three Months before. 244 


| 4+ Jud ment entered on an old Warrant 
of Attorney upon an Affidavit of the 


Money being unpaid, made by a 
third Perſon, the Plaintiff being a Lu- 
„ VVV 
5. Warrant of Attorney by a Priſoner to 
confeſs a Judgment, no Attorney be- 
ing preſent, Judgment ſet aſide. 339 


1 : 1 


42 
W 


3. 


The INDE XR, fa 


6. If an Attorney, or a Practicer as ſuch, 
preſent on Behalf of either Side, it is 
ſufficient. £ 0 

7. Judgment on ſuch a Warrant ſet aſide, 

| an Attorney: O Clerk only being preſent | 

ib 


8. The Preſence of an Attorney not no- 


_  ceſlary if the Defendant be an. Attor- 


„ 341 
Withernam. See Þomine replegiando. 


1. Affidavit of . 1 3 


Witneſs for putting off a T rial, muſt 
be made by the Defendant * 5 


2, of cutting off a Trial for the Wane 


of a material Witneſs. _ 
Writ of Inquiry ſet aſide boch the 


_ Plaintiff was examined as a Witneſs, 
4810 


Writ, p. 46 to 442. See Title In⸗ 
quiry. 


No need of fifteen Days between T eſte 


and Return of Scire facias. 777 


Writ of Inqulry. p. 442 to . 
See Title Inquiry. 18 15 


F 17 N J S. 


